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In the United States Circuit Court 


For the District of New Jersey. 
-~--- Bill of Complaint ---- 


To the Honorable the Judges of the United States Circuit 


Court for the District of New Jersey. 


The American Graphophone Company, a corporation duly 
—— cen Ee emt ee 


organized and existing under the laws of the State of 





West Virginia, and having its principal office in Washing- 
ton, in the District of Columbia, brings this, its bill of 


complaint, against The United States Phonograph Company, 
ncnaaiapeeeni ee Fe eee pone a, ote 


ee ee ee ee 





a corporation organized and existing under the laws of 
the State of New Jersey and having its principal place of 


business at Newark in said State, and Georse E. Tewksbury, 





individually and as Manager of said company, said Tewks- 
bury being a resident of Newark aforesaid, and both said 
United States Phonograph Company and George #. Tewksbury 
being inhabitants of the said District of New Jersey. 
~ a 

And thereupon vour orator complains and says that 


’ : Sumner Tainter, then of Washington, in the District of 





Columbia, was the original, first and sole inventor of 
certain new and useful improvements in recording and re- 
producing sounds, which were not known. or used by others 


in this country, and not patented or described in any 


printed publication in this'or anv foreign country, prior 
to his invention thereof,.and which had not been in public 
Ase or on sale in the United States for more than two 


i , i } 
yéars prior to his application for letters patent therefor, 
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Bes 
and which had not been abandoned to the public. 
=D 

That on the 29th day of August, 1685 , the said 
Sumner Tainter made application in due form of law to the 
Commissioner of patents for the grant of letters-patent of 
the United States for the said invention, and then and 
there fully complied in all respects with the provisions 
and requirements of the laws of the United States in such 
case made and provided. 
sp ”. 

That due proceedings being had upon said application, 
upon the 4th day of Mav, 1886, letters patent of the 
United States, in due form of law were issued and deliver- 
ed to said Sumner Tainter, in the name of the United 
States, under the seal of the Patent Office, and signed 
and aie ia respectively by the proper officers of 
the United States, and numbered 341,287, granting to said 
Sumner Tainter, his heirs or assigns, for the term of 
seventeen years from said 4th day of Mav, 1886, the full 
and exclusive right to make, use, and vend the said inven- 
tion throughout the United States and the Territories 
thereof, as by reference to said letters patent, or a duly 
authenticated eS in court to he produced, 
will more fully and at large appear. 

oe 

And your orator further shows that on the 29th day of 
March, 1887, said Sumner Tainter, by an instrument in 
writing, duly signed and ‘delivered and recorded in the 
United States Patent Office the 5th day of April, 1687; 
at page 421 of Liber R 45 of the Transfers of Patents, did 


give, grant, assign and convey:to The Volta Graphophone 
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owe ee ~3- 
Company, a corporation organized and existing under the 
laws of the State of Virginia, its’ successors and assigns, 
¥ the entire right, title, and interest in and to said 
letters patent No. 541,287, granted to him as aforesaid, 
and in and to the invention secured therebv, as by refer- 
ence to said instrument, or a duly authenticated copy | 
thereof, here in court to be produced, will more fully and 
at large appear. 
¥ oe -5- 
That on the 24th dav of January, 1893, the said The 
Volta Graphophone Company, by an instrument in writing, , 
dulv signed, sealed and delivered, and recorded in the 


United States Patent Office the 25th dav of January, 





1893, at page 236 of Liber L 47 of the Transfers of 
[7 Patents, did give, grant, assign, and convey to your 


orator, its successors and assigns, the entire right, 





title and interest in and to said letters patent No. 34l, 

287 and in and to the invention secured thereby, as by 

reference to said instrument: or adulv authenticated 

copy thereof here in court to be produced, will more fully 

- and at large appear. | | ; 
8s 

That: your orator has been, since the date of the 

assignment last mentioned, and is now, the owner of the 

said letters patent, and each of them, and of the rights 

and privileges secured thereby, and has been and is, save 

= for the doings cf these defendants and others acting in 

es | concert with them, in the exclusive possession of said 
rights and privileges and is entitled to the exclusive 


- : | use, benefits and advantages of the said inventions and 





te improvements. 


ee 
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; And vour orator further shows that the said inven- | 

tions and improvements are of great commercial value and 

= practical utility; that a great public interest has heen 
manifested therein, and a large demand created for appa- 

—e ratus constructed in accordance with or embodying the 
same, which demand vour orator is ready and able to 
supply. 

a 
And your orator further shows upon information and 
belief, that the defendants, and each of them, and others 
= | acting in concert with them, well knowing the premises, 
Since the grant of said letters patent, and since the date 
of the assignment last mentioned, within the said District 
w of New Jersey, and elsewhere in the United States, wrong- 
fully, unlawfully, and with intent to injure vour orator 
and to deprive it of the just profits resulting from said 
. invention, and without the license or consent of vour 
' : orator, have made or caused to he made, and sold or 
caused to be sold; and have used and operated, machines 
° | for making sound records containing or embodying, and 
| operating in accordance with the said invention or im- 
provements as described and claimed in the said letters 
ui patent, and have used in the manufacture of sound records 
| the metnod described in said patent, and particularly 
have so wsed the improvements pointed out in claims 4, 14, 
~' | 15 and 16 of said patent, thereby infringing the exclusive 
rights granted to your orator, as aforesaid, and that th 
defendants have derived and still are deriving and re- 


céiving great gains and profits from such unlawful use, 
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7 a but to what extent your orator is ignorant and cannot -<« 


, = 
a ae 


ey | forth. 
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-= a 


And your orator further shows upon information and 
belief that your orator and all persons making under an- 
thority of your orator, apparatus for recording and re- 
producing sounds, and sound-records, employing, embodying, 
and operating or made in accordance with your orator's 
said invention, described and claimed in the letters 
~ patent aforesaid, have given notice to the wilde that 
the same are patented, and have affixed thereto the word 
"patented" together with the day and year the said patent 
was granted. 

-10- 

And your orator therefore prays as follows: 

w | (1) That the said defendants may be required by a 
decree of this Honorable Court to account for and pay over 


to vour orator all sucn gains and profits as have accrued 





or arisen, or been earned or received by the said defend- 
ants, and all such gains and profits as would have accrued 
to your orator but for the unlawful doings of said defend- 
~ ants, and all damages your orator has sustained thereby; 


and 


| 
(2) That the defendants, their associates, attorneys, = : 
i servants, clerks, agents, and workmen, may be perpetually i 
enjoined and restrained, by a writ of injunction issuing : 
out of and under the seal of this Honorable Court, from | 
~ directly or indirectly making or causing to be made, using ) 
‘F | _ or causing to be used, selling or causing to be sold, : 


any macnine or apparatus or sound-record embodving. or 


| 4 : 
2 constructed or operating in accordance with the invention 





| : = Raymond R. Wile 
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or improvement set forth in the letters patent aforesga:. 
‘ eal 


and that the defendants be ordered to deliver up to your 


orator, to de destroved, the infringing devices in their 


possession; 





(3) That vour Honors will grant unto your orator a 
preliminary injunction, issuing out of and under the seal 
of this Honorabie Court, enjoining and restraining the 
said defendants, their associates, servants, clerks, 
agents, and workmen, to the same nurpose, tenor, and effect 
as hereinbefore praved for witn regard to said perpetual 


injunction; and 


a ae eee 


(4) That the Aetendente be decreed to pay the costs 
of this suit; and Ss a! 
(5) That your orator mav have such other and further | 
relief as the equitv of the case may require. 
To the end therefore, that the said defendants may, 
if they can, show why vour orator should not have the re- 
lief hereby prayed, and may full, true, and direct answer 


make, but not under oatn, answer under oath being ex- 


_pressly waived, according to the best and utmost of their 


knowledge, information, remembrance, and helief, to the 
several matters hereinbefore averred and set forth, as 
fully and particularly as if the same were repeated, 
paragraph by paragraph, and said defendants thereto 
severally and specifically interrogated, may it please 
your Honors to grant to vour orator a writ of subpoena ad 
respondendum issuing out of and under the seal of this 


Honorable Court, directed to said defendants, The United 











States Phonograph Company and George E. Tewksbury, and 
each of them, commanding them to annear and make answer 


to this bill of complaint and to perform and abide by 
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my er 
such orders and decree herein as to this court may seem 
just. 

And your orator will ever pray. 

Pollok & Mauro American Graphonnone Co. 

solicitors for Complt. Dy E. D. Haston, 
Anthony Pollok | President. 
Philip Mauro, tlie, Sed 


Of Counsel for Comnlainant. 


City, County and State of New York, S 5: 

On the 17" day of December, 1897, personally 
appeared before me Hdward PD. Haston, and being duly sworn, 
Gid depose and say that he is the President of the 
American Graphophone Compani7, named as complainant: in the 


foregoing bill of complaint] that he has read the same and 


knows the contents thereof, and that the same is true of | 


his own knowledge, except as to matters tnerein stated 
upon information and belief; that as to such matters he 
believes it to be true, and that the seal affixed to said 
bill is tne corporate seal of said complainant, and was 
by him affixed thereto by authority of said corporation. 
* (Tes S.) Gilford Murry, 
Notary Public, 


N. Y. Co. #95 
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R199 ae aetetae 5 


i 











in Zestimony hereof, Mi fave feicunta subsctiled my 






name and offived the Seal of the sav Bevite ae 
Nienton, tn sad Listuct, this. 


Fourth 


Baden eee ee eee eee 








ee 


day g A— January —zz the yeat of ‘in -Lotd one 
theusand eight hucndled and nintly-— aight. mand 
a : of | the Pnilependence of the Ut nited lates the one 

shen wsidl Lueetimbecnnds 2 
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United States Cireuit Court 


Amoriecsan Graphophone 


Compeny 
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The United States 
Phonograph Company 


“Ly yaby uz 


et al. 


Insver of Unite elas, Phono‘ 


grafie Onufians ict 
Poloute OK 2B | 
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ite the bill of oamplaint of the Amegioan Graphophons Company. 





as itt, my be advised is material. But said do fendant admits 


| of “lew Jarssy and in doing business at Newark in snic State. 


| Il. That it admits that Letters Patent of the United | 


United Stutas Gircuit Court. 





American Grephoprone : 
Company “3 
v5, : In Fanity 
The United States Phono= ¢ 
leraph Company ef al ; | ty 


Anawer of Ke Warsa SUG Chararyinfs ial dae : 
| Tha Answer of Wy Ahi SL Phy si ~ 











| This defendant, now md at all “Fines hereafter Saving c ng 





reserving unto itself ail benefits and advrnlngee of axctre 
[tion thick een or may be had or taken to the mony 6: Yara, \me=- 
leortaintios end other imperfections in the said complrinants 
bili of corplaint contained, for answer thorats, or Lo 80 tcl 
md suoh parts tharcef as it is advised is material or necis- 


lsery to make ensvor unto, anssecring, sys: 


| I. That ee to shether tho complainant is a corporation 
| organized and existing under the laws of the State of Foat 

| Virginia, as 2 leged in suid bill of compleint, this defendan 
| | done cnet knoy amd is not informed save by said bill, and 


| therefore laawwar the complrinant to mke such preof ther sof 


|} that it isa corporation orgmized undor the levs of the Stat 
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Rtates Mo. 841,207 were §: ranted upon the fourth dey of cay, 
S86, upon an application of Summer Painter, but it is not 


nfomod, seve by avid bill of complaint, ond Lherefore, upon 





information and belief, dmisos that said fiumer Yainter made 


i i * r =. ; * _ 4 F 
Rephication in due fovm of law to the Commissioner of Patonts 





Oe ee ee 


for the grant of said Letters Patent; that Asof complied with 


the provisions and rejuirements of the laws of tha United Stat 





tales in such case made and provided; that due procecdings 


| i 
; | q 
tere had upon such application; that said levters patent 4 
era sirned and countersiened resp ectively by tha proper of- 





lficers of the United Stetos, and thet by virtue of the seia | 


pe are patent the said Sumer Tainter, err heirs or essircns 





haceme posrossed, for the term of seventeen years, from the 
| 


| i“ 4th any of May, 1°86, or for any term, of the full and 


leged inventions covered by said letters patent throushout 
ithe nited States amd the Territories thereof, 


loxolusive right, or any right, to make, uso md vend the al- 
III. That as to whether, upon the 2th day of Maroh, 





ag7, the said Sumner Tainter, dy an instrument in writing 


and intorest in and to avid Letters Patent “No. 441,287, end i 


: { | 
| tly Signed and delivered and recorded in the United States 
i. Patent a*vice the Sth day of April, lcv, did give, prenb, | 
. J assign and convey to the said The Volta Graphophons Company, 
its sucesssors and assisns, tne entire or any right, title 

; 


end to the inventions a! leped to he secured thereby, this|do- 





| pendant, is not informed, save by saic dill ef complaint, ane 
| : | 


| tharefore, upon information and belicf, donies. 





Raymond R. Wii 
=> | ' Researdh Library 











| 
Iv, That an to vrhother, on the rttn day of Pebruary, 12 
BRS, the ei¢d The Toltn Gearhovhone Corouny, bY on inst rene 
lin wi ting duly eign, nesled and deliverod md recorded in 
ithe Imited States Patent Office the 25th dss af Tenwiv, 1so op | 
did sive, reont, aevien and conver to the complainant, Les. | 
sunsessors and ase iene, the entire or any richt, title and | 
interest in and io seid Letters Patent No. 241,287 end in und 
to the inventions allesed to be seoured thereby, this defom- 
Innt is not informed, nave by said bill of complaint, and 


there fore, upon information ang bolief, denies. 


, ¥. Thet, upon informiion and tolief, if denies that 
[the somplainant hres been, aines the 24th dav of Jernuery, 1305, 
lor that ib now is, the omer of the sud Letters Patont id. | 


2bT, or any rights or privileses alered to be ssoured 





ones And the defeniant furthar demics, upon information 
and belief, that the said complainant has Beon at any tine ° 
: the axolusive poss ession of the suid rights and privileses, ad 
and that it ia antbitied to the eeclusive, or sny other us¢ 
donsfits and adventeges of the sid alleged inventions and 





or a a en. | 
VI. Tat the cefendant further donies thet the said | 


allaged invantions or improvements are of great or any cammars 


has been manifested thereings that ang demend haa beam ereate 
| for apparatus constructed in accordance with or ambaiying the 
anid ailoged inventions; that, in ordar to au ply this deman¢ 


Raymond 


cinl yalue and practioal utility; that any publio interast 
| 
| 
| 
| 
| 
| 


me Research ibrary ? 


ind to confar won fhe public my edventages and bonefits of 


Pia said ot lared invert AONE, thn complidnant ar’ 3D miiced 
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en6& and inventi on | 


pratoonnanrs in tho title to acid Letters pet 
ave invertod eny cepitel wistever in scgudving exid patonts 


sale in rdapting ane perfeeting aneh KT: nretus. End Lhe die 





Pendant, further denios upon infemetLion ant veLial thab the 
bor olsinant han at any oxponse davisad, and constreeted ma- 
hinery, tools, appliances und other accessories necessary or 
| sefal in tha manafseture of such a; paratus; that it hes one 


hloved nunsrous skilled worknen, inventors and mechenics in 





feonneetion the-swith, end thet auch investaent has been made 
ana enon oxpense incurred upon tre feith imperscd in said lete 
ers patent and in any rishts and privileges allezed to be 


secured thersby. 





am. 


VIT. On the contrery, the Fatentank averse that the seid 


allered inventions and improvenents are of no commerecinld val- | 





| 
Ge OD pra stical utility whatever; thet no public inter rnst has 
lever been manifested therein, and that no domind has ever 6z- 





| isted or been orsated for a, paratus constructed in accordance 


with or embodying the said allozed inventions. 





i: VIII, That the said defendant farther conics that this 
| [dofencant, gr that others acting in concert with it, sinee the 
‘ Jerant of, said Ns natent eee, and since tho 
dete of the an last above mentioned, or, in fact, at 
iany time, either within the said Pistrict of Now Jersey or 
al | elsewhere in the United Sintes, wrongfully, milewfully or 
~ with intent to iniure the complainant or to deprive it of ny 
| profits resulting from the mking, using and vending of the. 
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seid ailered invaitions, hin or hove, vithoot the licenss art 


| 
| 
consent of the said complainant, mada, or eansid to be macs, « 
jesced, or caured to ha used, or sold, or esused to be sold, 
Imachines for ak ine sound taecords contsinines or embodying or 
operat ings in ancordan 6 with ihe s ic invention or inprovee : 
mente as deseribed and claimed in the said lettorsa patent. : 
jAndt the defendant furthar denios thet it has done ary cote or | 
things whatever in infringememt ef the exclusive rirhts ole 

lered to he seoured to tha compleinant, or that it has deriv- 
jea or reetived, or is at112 ceriving or reossiving, eny ge ins 


emda profits shatever from exch al lered unlawhal usa. 


ee a 


IX, That this defendant more specifically denies that 


jeny machine or apparatus made, used or sold by it contains, 
| 
Tenhoties or operates in accordanes «ith ths silesed inventions 
jor improvements eovarceé by the acid lattars patent, or that 


thay contain, ambody or oparste in aceorveneé@ with any materid 


[el or substential parts of edd alleged inventions or improve- 


jmonts.e 


= ies 


X. That, on information ond belief, the ailered inven= 


eee 


| tions or improvements set forth in said Lottersa Patent No. 





See a i i ee 


| 941,287 wore inpublic uso within the United States for more 
| then two renrs prior tovany ayplication by said Swmer Teintor 
| for enid letters patent. And further, the defarient avers, | 
on intowntion and belief, that the said Sumer Taintor aben= : 


|doned the said ailesed inventions or improvescnits to the pub- 


lice. 
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Ale 0 That upem information cau ueldel, uni vo: pay G Lie | 
| 
Wyontions and inproviments set forth da sedd Letters rabent 1. 
| ekg ick TAG on sae within the United Slates fer more chen 
t20 yorrs peior te any eipilestian/ by the seid Svener Taanter 


lior enicd Letiers petente 


XTX, That, upon information and belie?, the sald Sumnor 
fainter vere not the orizinal or first s=ésset invontorg of 
lany alleced inventions or Lepvovements sab forth in said Let- 


‘tera Patent Bo. 11,257. 





XIII. That, toon information and belief, the said Late 
tere Patent Ka. pad CST were surreptitiously and undustly ob- 
teined for that shieh was, in fact, invented by mother, to 
wite by Thoame A. Raison, then of Menlo Park, Kew Jorsey, anc 
no? residing st Llexvetlyn Park, Nay Jersey, who waa using =a 
rensonnble Ghligenee in adapbing and perfecting tie sane, anc 







| 
| 
| 
| 
| 


Tibi ange, eaten ta tha sadd Swmer Tainter by what they hed suc 


lin oorson uso next on sale. . 


XI¥.. That, on information md belief, the said Sumer 
Tainter was not the original anc first invontor or discovoré 


of the allasad inventions er improvements in said Letters 


l rart thereof, ané thet the snid aileged inventions or improve 
mente, and ali.the substential and raterisl parts thereof, 
lwere, lone prior to any invention to the said Sumnar Tainter, 


$3. 


| 
| Patent Ho. 341,257 s«t forth, or any substanticl or paterial 
| 
| aither know to or used by, or both know to ani nusod by, th 


following persona, ab the pinges harecinsfter named, and whose 
last known addresses are hereinsfter elated, nemely2 
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R, “tiford Esil, 


iSiovani fotini 


Marealinug ilart.lay 
iHalcom Oisaham 
IHarrigs Domeky 
Charles A, @rooks 
| YW, P, Howell 


Jemes Gresham 


| teney J. Bacon 


| Walter H, Nilier 


Lae ‘L ee KI i\Gyry Qe used 


- 
a” ae iP 
ey yori. * " 
Ox, 


Wh. gi suwhoare 


Christopher ©. iieynolds Prenscoit, 


Ls hs « _4 ge 
WW LOVR, wie Le 
ind elnewhrers 


Tow te oy . “+ 
ie pte Yor k, F I» 


and O@lsevnere 


Hew York, te Ve 
and 6levhere 


len Jor, Ne Ye 
nnd elsewhere 


New Yor, He Ye 
and elsemere 


Yow York, '. Y. 
ari elsovhore 


Ney York, tl, Y. 
and elgeacrs 


Wow York, Be Ye 
and aolsszhere 


Gran, a? tis 


and elseanvhere 


Oranza, He Je 
ane elsewhere 


| and mny other persons, at many other placss in the United 
| states, hut shese nemes and addresses are at present unimowmn 
to thie defandmnt, bub wiich it prays leave to disolose as 
: soon as the enme enn be aseertained, ani to avend this answer 
| by inserting therein such allerations soncorming such persons 
es are hereinbefore made conce ming those now known to this 


deferam t as aforesaid. 


RY. That on informntion and belief the said Summer 


Kee York HH. Y. 


‘ow Tore ~ Vs 


PTCBCGLL, Ate 


.« a ‘ y 
woe LOTS te Ee 
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| es /. kK’ ? y 
yrgyy Yor , 4 a 


Yer York 4H. Y. 


New York, H. Y. 
New York, ". Y. 
Rew York, "%. Y. 
Oranze, N. J. 


Orange, Ne ds 
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P the allered Lsiprovenont in said Lottors Patent Ho. 841,758 
pet forth, or my ——e or meberinl part thereof; and 
hat the anid kilaved inventions or improvesnenta and all the 
substantial and miterial purts thereof wore long,teme prior | 


| 7 
ito any dnvention hy the snid fiemer Teinter, sat forth in the 













aul | 
following let.torg, nanely: ) 
ILat-torea Patent of the United States as fellows! 
Name Sumber Date | 
Thomas we Edison RO0/B2. | Fobruary 15 1878 | 
4 jhe Wilford Hall 718,929 Septenber 28, 1879 
td Chet stophor (. Reynolds 287,164 | Oatober 28, LEES 
4 Leiters’Patent of Grent Britain es follows: 
q ame _ Runber . Date | 
q |Thomre Ae Edison 4,268 LG? 7 
7 moms he Beis 1,044 1978 
d | Also wary othor Jelieaa patent as to the dates, numbers | 
H land deseriptions of which tis defendant is at present imo- | 
= but which it begs lexve to disclose eS SOON &S the some 
r i fohatd have bem aseerteinad, end to emend thie eanewer by in- 
‘ a serting tho sane ailagations canceming those now known to 


[this dafencent ns aforesnide 


a. . | AVI. That on informetion and balief the said Sumner 


Ifainter was nob the orizinal and first inventor or discoverer 





; ) lof the allerad invantions or improvements in said Letters 
s, | | iPatent No. 841,737 set forth, or any substential or material 
= | perts thereof, mand that the al lecod inventions or inprovo= | 
j " , 
| Imenta or all the exbetential and material parta thersof wars, | 
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| recording end-reprodacing sounds or sonorous vibrations or f 


i tablets, whieh existed at and lor before the said Siemor 


Alleges, that neither of the areeifientions nitached to and 
forming part, of said Lest era Patent, Yo. 341,287 are suffiese 
H cient full, clear and exact to enable envone skilled in tha 
art. to which the said allored improvenonts set forth in said 
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| 
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Lony: pe ken la any invention by the enid Simmer Trinter, set 
forth in the folloving printed publientions, nanaly: 
Seidentifée American of July 27, 1E78 

Ta Reppel of Teenibar lth, 1677 


~Seribners Vontidy of April 3878 





Popuisr fefenca Von ily of April 1levs 
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| enf has as vet no knorled:e, but whioh, zhon it shall have 


| ascertained tha same, if prays lesve to embody harmin by 


| stitable anandment-. 


XVYiT. That on infermation and belief the suid Latters 


| Patent No. 341,287 do not discloses or show my invention — 
reproducing apessh mand other sounds, and in anparatus for 


making and reproducing sounds by methods other than the req 


eording and reproducing sand waves directly upon suitcdle 


Tainter made any invention of the a‘ leced improvements sot 


forth in said latters patent, and that, in view of the said | 


ble, and. involysd, if anything, mere mechenical skill. 


AYTIT. Theat it ia advised end believes, end thorafore 
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| and alao many othe printed publicetions of shich thie defon 


whietwosver, in view of the state of the art in recording and 


state of the art, ssid allesed improvements were not patents 
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patent contain cluivs for a machine and fer a process and for 
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letters patent pertain, to construct and use the allerod im 


eT es 


provement which forms tha subtect-matter of said lottcrs 
/ 


yatent. On the contrary, thedefencent further ai ilé-@8 that, 
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aro sneultiolent, insomplete and ambisucus, and that ther do 


| not show the method of mising and using the sala all eed pate 
| ented imrroverorts in such full, clesr, concisa and oxact 
| terms AB are required by tne stetute in such exae made and 

provided. | 


RIX. That the seid letturs patent No. 847,287 were 
irrepularis Lesaed and are nui and void am: o7 no effect in 
law for the reason, miong others, Uiat sx) of said letters 

a product; thet the specifications, cravings and claims of 
the said letters patent ané each of them, are multifarious 
ena set forth ent anbrace sercral distinot ari ingepencent al 
lered inventions, devicis and mothocs miieh oxmot lawfully 
he orbracad or contained in the same letters patent; and the 
defencent, tharsfora avers, ani wiil show that by resson of su 
said miultifsriscuaness in esid letters patent they are veld 
and of no effaet in loz. 

XX. That the specifieetlons end dravings of the said 
letters pebent filed by the said patentee in the Patent Office 
| wera, with the purpose of cecsivin: the public, made to con- 
tain leas than the shole truth relative te the ania alleged 
inventions or discoveries and more than is nesessary to pro 


duce the desired effec} intended to be produeed by the seid 
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XXI. That by resgon of its lafehes anc, PurUher, y.. 


ecason of its aciuicscmee in the aot and doings of this 


aye epee it 


defentent and othors the scid complainont is astoyped fron 
jonforaing any right of astion against bike ticfonise b uncer the 


paterts herein snit. And this defendant furiher alleges 





ithe by rasgon of the complainant's imovledse for a long pé- 
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riod inst past, and by reason of the relations which have ex- 





listed between the complainent and this dcfeniant and others 





|the complainant, is esterped fron enforcing any right of actic 


upon said letters patent agrinst this defendant. 





Fnoreforse, and for tha eauses aforesaid, this defencart 


iwno!iy denies the aquity of the corpleinant's bili her-«in, 











md all mamer of wrongful end unlawful acts wherewith in 





the said bill of somplaint it is charged, and further denics 











the right of *he complainant to the relief and each and avery 
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| | 
lpart theroof alleged arainst thie defendant in said bill of 
lcomplaint, and submits that it should not be compe:led to mak 
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leny other or further answer then thet h roin containad. 





| 
| All of which matters and things this defendant is ready 
|and will ing to aver, mintain end prove as this lonorable 


Court, sinll direct,and this defendant prays the same benefits| 
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from this ansver as if it had demurred to the said bill where 
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a demucrar would have been propar, and pleaded to the said 
bi 1 where a plan would have beon proper, and hwsbly prays 

| | , | | 
to he hence dienéesed with its reasonable costs and chars if 


this bshelf mast, wrongfully aueLeineds 
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American Graphophone 
Company 


v3 
In Bquity. 


The United States Phono- 


“s #8 #68 


graph Company et al 
Anewer of George ©. Tewksbury. 


The answer of George E. Tewksbury to the bill of com- 
plaint of the American Graphophone Company. 
This defendant, now and aft all times hereafter saving 
and reserving unto trowet all benefits and advantages of ex- 


eeption whieh ean or may be had or taken to the many errors 


uncertainties and other imperfeetions in the said eomplain- 
ants bill of complaint contained,for answer thereto, or to 
so much and such parts thereof as it is advised ia material 


or necessary to make answer unto, answering, says: 


1. That as to whether the complainant ig a corpora- 
tion organized and existing under the laws of the State of 
West Virginia, as alleged in said bill of eomplaint, this 
defendant does not know and is not informed save be said 
bill, and therefore leaves the complainant to make such 
proof thereof ad“us may be advised is material. But said 
defendants admits that he is a residant of the State of New 


- oe oreo ey he 


Jersey and is doing business at Newark in said Statey. 


11, That it admits that Letters Patent of the United 
States No. 541,287 were granted upon the fourth day of May, 
1666, upon an application of Sumner Tainter, but he is net 


not informed, save by said bill of complaint, and therefore, 


Raymond R. Wile 
Research Library 


—— ee SE ee SSE 





upon information and belief, denies that said Sumner Tatnter 
made application in due form of law to the Commissioner of ° 
Patents for the grant of said Letters Patent; ‘that he com- | 
plied with the provisions and requirements of the laws of the 
United States in auch ease made and provided; that due pret 
sondings ed upon sach appiteetzon; that said Letters paras | 
ent were signad and countersigned respectively by the proper | 
officers of the United States, and that by virtue of the eet 
Latters patent the said Sumner Tainter, his heirs or assigns | 
became possesad, for tha term of sevenateen years, trom the | 
said 4th day of May, 1886, of for any term, of the full and | 
exclusive right, or any right, to make, use and vend the ai- | 
leged inventions covered by said letters patent throughout | 


the United States and the Territeries thereof. 


211, That as to whether, upon the 29th day of March, ©. | 
1887m the said Sumner Tainber, by an instrument in writing Ki 
duly signed and delivered and recorded in the United States J 
Patent Office the Sth day of April, 1887, did give, grant, 
assign and convey to the said The Wolta Graphophone Company, | 
its successors and assigns, the entire or any right/ title 
and interest in and to said Letters Patent No. 341,287 and 

in and to the inventions alleged to be secured thereby/ this 
defendant is not informed, save by said bill of complaint, @ 


and therefore, upon information and belief, denies. 


lV. That as to whether, on the 24th day of February, 
1893, the said The Volta Graphophone Company, by an instru- 
ment in writing duly d@igned, se@led and deliveredand recorded 
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in the United States Patent Office the 25th day of January, 
1893, did give, zrant, aisign and convey to the complainant, 
its successors and assigns, the entire or any right, title 
and interest in and to said Letters Patent No® 341,287 and in 
and to the inventions alleged to be secured thereby, this de- 
fendant is not informed, save by said bill of complaint, and 


therefore, upon information and belief, denies, 


Vv, That, upon information and belief, he denies that 
the complainant has been, since the 24th day of January, 
1893, or that it now is, the owner of the said Letters Pat- 
ent No, 341,287, or any rights or privileges alleged to be | 
secured thereby. And the defendant farther denies, upon ine | 
formation and belief, that the said complainant has heen at | 
any time in the exclusive possession of the said rights and 
privileges, and that 1¢ ig entitled to the exclusive, xB er 
any other use, benefits and advantages of the said alleged 


inventions and improvereuts. 


VI. That the defendant further denies that the said 
slleged inventions or improvements are of great or any com- 
mereieal value and practiesl utilityy that any public inter- 
est has heen manifested therein; that any demand has been 
created for apparatus constructed in accordance with or em- 
bodying the said alleged inventions; that, in order to sup- 
ply this domandand to confer upon the publie any advantages 
and benefits of the said alleged inventions, the complainant 
and its alleged predecessors in the title to the said letters 
Patent and invention have invested any capital whatever in 
acquirigeg said patents and in adapting and perfecting such 
apparatus. And the defl@ndant further deniea upon informat ior 


and belief that the complainant has at any expense devised 
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and constructed machinery, tools, appliances and other ac- 

cessories necessary or useful in the manufacture of such 
hilick 

apparatus; that it has employed PuMeTOUs Workman, LHVenbere 

and mechanics in connection therewith, and that such invest- 

ment has been made and such expense incurred upon the faith 

imposed in said letters patent and in any rights and privi- 


leges alleged to be secured thereby. 


q) 


VII. On the contrary, the defendant avers that the 

— said alleged inventions and improvements are of no commer- 

- cial value or practical utility whatever; that no public 
interest has ever been manifested therein, and that no de- | 
mand has ever existed or been created for apparatus construc- 

ey ted in accordsanee with or embodying the said alleged inven- 


tions, 


iw VI1I. fPhat the said defendant further denies that this 
- defendint, or that others aeting in concert with him, since 
the arant of said letters patent, and- since the date of the 
allezed assignment last ahove mentioned, or, in fact, at any 
w time, either within the s: id District of New Jersey er else- 
: where in the United States, wrongfully, tnlawfully, er with 


intent to injure the complainant or to deprive it ef any 





~§ profits resulting from the making, using an@ vending ef the 
said alleged inventions, has or have, without the license and : 
consent of the said complainant, made, or caused to be made, | 
used, or caused to be used, or sold, or caused to be sold, | 
rachines for making sound records containing or embodying 
or operating in aceordanea with the said invention or improve 
ments as described and claimed xm in the said letters patent 
And the dcfend=nt further denies that he has done and acts 


ér things whatever in infringement of the exclusive righte 
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“4 
il allemed to be secured to the complainant, or that he has 
’ derived or received, or is still deriving or receiving, any 
~ sains and profits whatever from such alleged unlawful use. 
» 
"a IX. That this defendant more specifically deniss that | 
any machine or apparatus made, used or sold by him contains | 
5 | emvodies or operates in accordance with the alleged inven- 
tions or improvements covered by the said letters patent, 
7 or that they contain, embody or operate in accordance with 
2 any matericl or substantiel parts of said alleged inven- | 
tions or improvements. 
© “~, That, on information and belief, the alleged in- 
ventions or improvements set forth in said letters Patent 
~ No.34!1,287 were in public use within the United States for 


- more than two years prior to any arplication by said Surmer 
; Tainter for said letters patent. And further, the defen- | 
dant avers, on information and belief, that the said Siwmner | 
Tainter abandoned the said alleged inventfons or jubvaves | 


ments to the public, 


XI, That upon information and belief, the allemed in- 
ventons and improvements set forth in said Letters Patent 
No.541,287 were on sale within the United States for more | 
than two years prior to any application by the sas Sumner 
Tainter for said letters patent. 

XII, That- upon information and belief, the said fakn | 
Sumner fainter, wave not the original or first inventorg of 


any alleged inventions or improvements set forth in said 
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Letters Parent No.341,287. : F 
s * 
6 XIII. That, vpon information and velief, the said Let- 


ters Patent No.341,287 were surreptitiously and unjustly 


" | obtained for that which was, in fact, invented by another, 
: y, to wit, by Thomas A Edison, then of Menlo Park, New Jersey, 
! 4; and now residins at Llewellym Park, New Jersey, who was us- 
ro ing reasonable dilieence in adapting and perfecting the 
= 
| same, and was sugpsested to the said Sumner Tainter by what 
re ther fad seen in common use and on sale. 
ri XIV. That, on information and belief, the said amen 





‘i Tainter was not the original and first inventor or discov- 
‘> . erer of the allaged inventions or improverents in saia Let- | 
| 
ters Patent No. 341,287 set forth, or any substantial or | 
o material part thereof, and that the said alleged inventions 
¥ or improvernents, and all the substantial and material parts | 
thereo?, were, lone nrior to any invention $e the said Sum- 
P ner Tainter, either Known to or used by, or bath Know to | 
~ | 
and used by, the following persons, at the places herein- | 
5 after named, and whose last known addresses are hereinafter 
S stated, namely: 
Name: Where Known or used. Presént Resi- 
dence, 
Thomas A Bdison, Menlo Park, N.J. Oranre, N.J. | 
and elsewhere. | 
ra | 
A.Wilford Hall, New York, N.Y, New York, N.Y. 
‘ and elsewhere. | 
Ae | 


ristophes Re ae cot! . resents, Aris. 
‘Chri topher C.Reytholds, Prescott, Arizona. Preseott, Arig 


Giovani Betini, New York, NY, New York, N.Y. 
and elsewhere. | 
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Name: Where known or used: Present Resi. 


Marcellus Hartley, New York, W.Y. New York, N.Y. 
and elsewhere. 


Malcom Graham, New York, N.Y. New York, N.Y. 
and elsewhere. 


Harris Damsky, New York, WLY, New York, N.Y. 
and elsewhere, 


Charles A Brooks, New York, N.Y. New York, N.Y. 
: and elsewhere. | , 


W.P Howell, New York, N.Y. New York, N.Y. 
and elsewhere, 


James Gresham, New York, N.Y. | New York,NY. 
and elsewhere. 


John C.English, New York, NY. New York, N.Y. 
and elsewhere. 


Henry J Horen, Orange, N.J, _ Orange, W.3,.° : 
ané elsewhere, | 


Walter H.Miller, Orange, Nw. Orange, NJ. 
and elsewhere, 


and many other persons, at many other places in the United 
States, but whose names and addresses arse at present un- 
known to this defendant, but which he prays Leave to dis- 
close as soon as the same can he ascertained, and to amend 
this ansver by inserting therein sech allerations concern- 
ing such persons as are hereinbefore made concerning those 


now known to this defendant as aforesaid, A 


X¥. That or information and velief the said Surmer : 
Tainter was not the orifinal and first inventor or discover- 7s 
er of the alleged improvement in said Letters Patent No. 

541,287 set forth, or any substantial or material part 
thereo?; and that the said alleged inventions or improve- 


ments ani all the substantial and mater&l parts thereof 


were long prior to any invention by the said Summor Tainter 
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set forth in the following letters patent, namely: 


Name Numver Date. 
Thomas A.Edison, 200 , 521. Pebruary 19,1878, 
A,Wilford Hall, 219,939. - September 23,1879. 
Christopher C.Reynelds 287 ,166. Oetover 23, 1883. 


Letters Patent of Great Britain as follows: 


Name Nunber Date. 
Thomas A.dison, 2,909. 1877. 
Thomas A.&dison, 1,644, 1876, : 


Also many other letters patent as to the date, numbers 


ana descriptions of which this defendant is at present ig- 





norant, but which he begs leave to disclose as soon as the: 
Sane shall have been ascertained, and to amend this answer 
by inserting the same allerations concerning those now 


knovyn to this defentian. as aforesaid. 


XVI. That on information and belief the said Sumner: | 
Tainter was not the oririnal and first inventor or discoyv- 
erer of the allered inventions or improvements in said Let- 
ters Patent No.341,287 set forth, or any substantial or 
material parts thereof, and that the alleged inventbons or 
iimrovrements or all the substantial and material parts there- 
of were, long prior to any invention by the said Sumner 
Tainter, set forth in the following printed publications, 
namely: 

Scientific Ameriesn of July 27, 1878. 
La .Rappel of December 11th ,,1877. 


Scribner’s Monthly of April, 1878. 
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Populur Science Monthly of April, 1878. 

and also many other printed publications of which this de- 
fendant has as yet no knowledge, out which, when he shell 
have ascertained the same, he prays leave to emvody herein 


by -uitable amendment. 


XVII, That on information ana belief the said Letters 
Patent No.341,287 do not disclose or show any invention 
whatsoever, in view of the state of the art in recording 
and reproaucing speech and other sounds, and in apparatus 
for recording and reproducing sounds or sonorous vibrations 
or for 2mx&eexe makin and reproducing sounds by methods 
Other than the recording and reprodreing sound waves direct- 
ly upon suitable tablets, which existed at and long before 
the ssid Sumner Painter made any invention of the alleged 


improvements set forth in said letters patent, and that, in 


were not patentable, and involved, if anything, mere mechan- 


fecal skill. 


MVIIT. That it is advised and believes, and therefore 
allemes, that neither of the specifications attached to and 
forming part ofsaid Letters Patent, No.341,287 are suffi- 
cient full, clear and exact to enable anyone skilled in the 
art to which the said allered improvements set forth in 
said letters patent pertain, to construct and use the al- 
leged improvement which forms the subject-matter of said 


letters patent. On the Gontrary, the defendant further 


view of the said state of the art, saica alleged Imprvements - 
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sasaginiie 
10. 


alleges that the specivZications annexed to the said several 
letters patent are insufficient, incomplete and ambiguous, 
and that chey do not show the method of making and using 
the seid alleged patented improvements in sneh full, clear, 
concise and exact terms as are recuired by the statute in . 


such case made and provided. Ph 


XIX. Phat the said letters patent No.341,287 were ir- 
remilariy issued and are null and void and of no effect in 
lay for the reason, among others, that said letters patent 
contain claims for a machine and for a process and for a 
product; that the specifications, dravings and claims 0? 
the said letters patent and cach & them, are miltifarious 
and set forth and embrace several distinct and indenendent 
aliercd Inventions, devices and methods which cannot law- 
fully be embraced or contained in the same letters patent; 
ani ths defendant therefore avers, and will show that by 
reason of said multifariousness in said letters patent they 


are void and of no effect in law, 


X*%, That the specifications and drawings of the said 
letters patent filed by the said patentee in the Patent pf- 
fice were, with the purpose of deceiving the public, made 
to contain tess then the whole truth relative to the said 
alleged inventions or discoveriss and more than is neces- 
sary to preduce the desired effect intended to be produced 
by the said alleged invention. 


XXI, That by reason of its laches and, further, by 
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resson of its uequiescence in the actgand doings of this | 
defendant and others the said complainant 1s astopped from 
enforcing any right of action against this defendant uncer 
the patents heredn suit. And this defendant further ate 
leges that by reason of the comp!lainant’s Knowledge for a 
longs period last past, and by reason of the relations which : | 
have existed between the complainant and this defendant and 
others the complainant is estopped from enforcing any right 
of action upon said letters patent against this defendant. 
Wherefore, and for the causes aforesaid, this defendant 
wholly denics the equity of the complainant’s bill herein, 
and all warner of wroneful and unlawful acts wherewl th in. 
the saic bill of compl.cint he is charged, and further de- 
nies the risht of the com!nainant to the relief and each 
and overy part thereof allered arainst this defendant in 


said “L111 of comolsint, ant submits that he should not be 





compelled to make any other or further answer than that 
herein contained, 

All of which matters and things this defendant is ready 
and willins to aver, maintain and prove as this Honorable 
vourt shall direct, and this defendant prays the same .ane- 
fits from this answer as if he had demirred to the said bill 
where a ienurrer wold have been propsr, and pleaded to the 


said bill where a plea would have been proper, and humbly 


prays to be hence dismissed with his reasonable costs and 


charres in this behal? most wronefully sustained. 
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UNITED STATES CIRCUIT COURT ; 


District of New Jersey. 


~ | 
~ American Granhonhone : F; 
Company 
~ Plaintiff 
Se 
Unitad States Phonograph Demurrere 
2 
| Company et al 
— 
| Defendants 


THE DEMURRER OF GEORGE E. TEWKSBURY, ONE OF THE DEFEND- © | 


ANTS T0 THE BILL OF COMPLAINT OF THE AMERICAN GRAPHOPHONE COM- | 


PANY COMPLAINANT. fee | 


This defmdent by protestation not confessing all or any 
of the matters and things in the plaintiff's Bill of Complaint | 
contained to be trme in such mavner and form as the same are 
therein set forth and alleged, and for cause of demur shows 
that it apnears. by the said Bill that the same is exhibited | 
against this defendant and the other persons within named as | 
dgfendant thereto for divers mtters and causes in several 
whereof, as appears by the said Bill, this defmdant is not | 
in any manner interested or concemed, and tat said Bill is 
altogether multifarioyvs and that this defendant should not, 

have been joined as a party defemant to the other persm | 
named as defendant in said Bill and that the said plaintiff | 
has not by this said Bill show any snificient matter of eyni- 


ty to entitle it to the relief sought in andby said Bill | 


Wherefore and for divers other goo causes of demur an- | 
| 
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rearing in the said Bill, this defendant doth denur thereto 


he should be compelled to make any further or other answer to 
tle said Bill, and prays to be hence dismissed with his costs 


and cnakges in this behalf most wrongfully sustained 


Ary es heinatidrened 


Solicitors of Defendant 


Of Gournel. 








Te 4 


5 


! 


CN iF tea 


ae 






—— 


a. 






er 





= 


Li 
* «A 


. _— 
= os 


% 





| 

ee | 

| 

| 
Raymond R. Wil 


Research Libra 






~ 
Ae | 
State of Now Jersey : 
; Essex County : ss. GEORGE E, TEWKSBURY of lawful age 
: a , 
being duly sworn according to law 
~_ 
, soys: The forepoing demurrer is not interposed for delay, 
5 but, in good faith for the ecawes therein set forth. 
i Fn 
re G72) 4 
£ ‘7 iY 
ALS ait Va Cpp-ty. 7 
— ; . . 
S ff 
i Swom to and subscribed be= ; 
fore me this ack day of May ; 
~*~ 
— : 
A.D. 1898, at Newark, : 
ae 
73 Shite 
/- YA oe a : oO = ' 
w Lf feo] ee. 
a | 
| / 
~ 
I camify that I have perused the Compl sainant’s Bill in 
S the above said case, and that the above demurrer is well 
fomded in point of law. 
~ 
S 
- 
~ 
~ 
et 








So Re 
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UNITED STATES CIRCUI? COURT, 


DISTRICT OF NEW JERSSY. 


AMERICAN GRAPHOPHONE COMPANY, 
tN SS @UE FY. 
| -vs- ; 


: Patent 642,287. 
UNIT=D STATES PHONOGRAFH COMPANY. 


It is stipulated between the counsel for the American 


Graphophone Company and the United States Phonograph Com- 





pary, a defendant in the above cause; 

* hw That so rich of the duplicating machines in use by 
the defeniant shown in complsinant’s exhibit, "sketch of 
defendant’s duplicating machine", as consists of part or 
parts of a phonograph, was pune aed by the United states 
Phonograph Company from the New Jersey Phonograph Company 
amt by the New Jersey Phonograph Compeny “rom the North 
American Phonograph Company, and that Jesse H.Lippincotte 
while President of the North American Phonograph Company 
paid to the American Phonograph Company a royalty of ten 
dollars on each said phonograph in accordance with the pro- | 
visions of a contract between the North American Phonograph 
Company, Jesse H. Lippincott and the american G@raphophone 
Company, dated August sixth, eighteen hundred am ei ghty- 


eight. 


. 
Ee SY SSS — —— = : 


2s That the vnlanks used by the defendant toa make du- 
plicates of sonnd records similar to complainant’s exhinit 


"‘defendahts duplicate of sound record", are made on bianks 


0 a 


‘purchased from the National Phonograph Company and sola by 
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them subseauent to the execution of the agreement dated 
December seventh, eighteen hundred am ninety-six batween 
the American Graphophone Comnany ant tee National Phonopraph 
Company and the Edison Phonograph Works. 

3. That the original sound ee from which the 
said duplicates were mde, being similar to momnietinent! s 
exhibit "defencants orisinal sound record? were made by 
means of phonographs licensed uniter the complainant’s pat- 
ents in shit, upon blanks purchased after December seventh, 
stkchtenn hundred and ninety-six, from the National Phono- 
en Cormanyr., 

4, That the testimony of George H.Tevkshbury siven in 
the former euit breught in this court. by the Ansrican era 
phophone Cormany asainst the United States Phonosranh Com- 
pany, Tewksbury end Emerson, shall be considered as testi- 
mony taken br the defendant in this sit. 


5. That the evidence taken by either party in the 


|-suit in this court between the same parties on pn tents 341, 


214 and 341,288 may be used in this suit, provided hotice of 
intention so to do, describing the depositions, is given ve- 


fore the two cases are finally closed, 
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United § States Phono- 
‘graph Company 


Deftse 


Affidavit of 
Daniel H. Driscoll  __ 


Hayes & Lanbert, 


Solrs. 


Hrarres &Vunhbert, 
Nelnark.X.3. 


ACOM SOB,PRUDCHTIAL B'L'D'G. 
765 BROAD STREET. 
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CIRCUIT COURT OF THE UNITED STATES 


FOR THE DISTRICT OF NEW JERSEY. 


THE AMERICAN GRAPHOPHONE 
‘ COMPANY: 


Vs. 


Unitep States PHonocraru ComMpayy 
and Grorpr-E. Tewkspvry. 


a = 


. ee eee = = ——— 


Srare or New Yor, ) 
County of New York, § 


SS. i 

Daster i. Dnriscoun, being duly sworn, deposes and 
bays as follows: 

I am an attorney and counsellor at law, aud havé beer 
called upon by the defendant in this exse, The United 
States Phonograph Company, to familiarize myself. . in 
a general way, with the reeordls nnd proceedings in the 
litigations involving the pntents here in suit, referred 
to in the bill of complaint and in complainant’s motior 
papers, for the purposes of laying before the Court the 
issues involved im such litigations and the eharacter of 
fhe contest in relation to the sume aud of pointing out 
the bearing of such litizations upon tire case at bar. 

The bill of complaint in this snit proceeds upoi two 
jatters patent claimed to be owned by the complainant ; 
but the complainant’s papers on this motion refer to 
the claims of but one of the patents (No, 341,214) as 


being infringed by the defendants’ acts; and in what 


appears hereinafter I have considered, for the purposes 
of comparison, ovly the claims upon which complain/ 
ant rests in the moving papers. 

These claims nre 7, 8, 10, 17 and 18 of the Bell and 
“Painter patent, which read as follows : 5 


“7, A sound-record cousisting of a tablet or 
solid body having its surface ent or engr aved 
with narrow lines of irregular or varied form’ 
‘corresponding to sound waves, substantially as 
described. on. 

«8, A sound-record consisting of a tablet or. 
solid body having its surface cut or engraved 
Ww ith a number of lines of variable cross-section, 
the irregularities or variations cor responding in 


form to sound-waves, substantially as deseribed, © 
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“10. The sound or speech record, cut or en- 
vraved In wax or a wax-like composition, sub- 
stantially as described. 


“17. The sound-recored in the form a8 au ire 
regular groove with sloping walls cut in solid 


mnterial, substantially as deseribed. 


“18. The sound-record cut in. wax ot wax- 
like composition in the form of an irregular 


groove with sloping walls, snbstantiaily as 
~ described.” 


. These claims, exeh ant all, refer to a phonogram ; 


i. @., & body upon which a sound record has been writ- 
ten or made. 

Considering now the suit of this complainant against, 
Edward H. Amet, brought at Chiesgo, and which will 
hereinafter be referred to as the AoE suit, it appears, 
on fu examination of the recor has follows : .,. 


That the claims there involved «#/ not relate to a 


phonogram, The claims involved were 19, 20, 21, 22,, 


24, 36, 37 and 38 of the Bell and ‘Tainter Patent and, 


clain 39 of Patent 341,288, which claims read as 
follows :° 


“19. Thecombination, witha reprovlucing-style 


of a wounting therefor, which leaves said style 
free to move laterally, and thereby adjust itself 
automatically to a souud record, substantially 
as deseribed. - 4 


_ 20, The reproducer Toosely mounted on a, 


suitable support, so that the. reprodueing style. 
is capable of «a lateral movement, and may in 
consequence ther eof adjust ,itse!f automatically 
on the record, substautially, as! deseribed, i" 

21. The reproducer mounted on a .pniversal. 
Sonu and held against, the record by yielding 
pressure, substantially as described... 0°) - 
1 22, The combination with a grooved tablet! 
or other body having a sonnd record formed 
therein of a reproducer haying a rubbing style. 
loosely mounted, so that it is free to wove later- 
ally, and thus adjust itself to the groove, sub- 
stantially as described. ae 

J 24. The combination with a sound record 
formed in wax, or a wax-like material, of a 
reproducer having a rubbing style for receiving 
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Ww 7 See sonorous vibrations from said record, substan- ' 
tially as described. i 
“36. The reproducer mounted on a hollow i- 
~ standard whici forms a sonnd conveyor, sub- 
-= 


stantially as described. 

“37. The reproducer mounted on a hinged 
arm and provided with a sound conveyor extend- 
ing lengtliwise of said arm, substautially as 
deseribed. 


eS * 38. The reproducer mounted on a hinged 
: arm and provided with a sound conveyor ex- 
i tending lengthwise of said arm and connected at 
the hinge with an exterior sound conveyor, sub- 
\ stantially as described.” 
| ‘ Claim 39 of Patent No. 341,288. 
ee “ 39. A reproducér having a flexible or flex- 
| ibly mounted style movable sidewise indepen- 
— dently of the diaphr agm or device to which the 
i i style communicates vibration, substantially as 
; described.” 
i ; 


A reading of these claims shows clearly that they do 
; not relate to a phonogram, but to the machine upon 
| which the phonogram is to be used for the PEEDOR i of 
reproducing sound from the record thereon, 

I find, by an examination of the printed copy of the 
record in the said Amet case, that it was tried at final 
hearing upon bill, answer and replication, with, an 
- unusual proceeding, affidavits, admitted as depositions, 

constituting the sole proof before the Court. 

The defendant attempted, through an expert, Mr. 
Lewis E. Curtis, to prove that the defendant’s machine 
did not infringe the claims referred to, and incidentally 
referred to certain prior patents of Edison. Opposed 
to this affidavit was filed, on behalf of complainant, 
the affidavit of Arthur S. Brown, who has appeared as 

- expert in most of the litigations arising on the patents 
in suit, and whoappears inthis case also as expert; 
the affidavit of Charles Sumner Tainter, one of the 

‘patentees, and Robert H. Wiles, a. patent solicitor and 
mechanical expert. Upon the capacity and experience 
of these experts no attack was made, while upon the 
capacity and experience of the defendant's expert, 
Mr. Curtis, a very serious attack was made by Mr, Tay- 

lor E. Brown, one of complainant's lawyers, in an affi- 
davit forming part of the record. In this affidavit Mr. 
Brown sets forth having at one time etnployed Curtis 
as a draughtsman to make Patent Office drawings; that 
after leaving his employ Curtis was employed by 
Messrs. Mundy, Evarts & Adeock, defendant's solicit- 
ors, also as a draughtsman, ond that Curtis had no au- 
thority to style himself a mechanical engineer, and 
that, in bis opinion, said Curtis was * not competent to 
enlighten this Court on technical questiens” and that 
said Curtis “has not the capacity persouclly, and 
without the assistance of others, to prepare such an 
elaborate argument and brief as he has sworn in this 
case.” 

The only other affidavit on behalf of the defendant 
before the Court, except a short one of one Gray, vas 
that of Amet, the defendant himself, whose theory of 


é 
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nse was considered in the rebutting affidavits of 


- glefe ; 
complainant’s experts andatlJength. In this affidavit , 
Fs the defendant stated that he bought lis “ wax records 
; ot ihe complainant.” 
i 
= 
: Thus it appears that a discredited witness and the 
defendant alone supported the defense tnterposed and 
the latter testimony wis nef by that of several prolu- 
Ineut experts. 
"e It is clear from the foregoing that the issues here in- 
~ : 
= 2 


volved are not the same as the issues invoived in the 2... 
Sh said Amet suit, and that the line of defense thera weg Gd we Cl cixj c 
O inadequate ResiMedid not involve the questions here at 


issue, D 
a é 
! 


i 

} Judge GnosscuPp before whom tho case was brought 

/ for final hearing on the record above referred to, in an 

; opinion reported 74 Fed. Rep., p. 75 Y , holds the de- 
fendant an infringer, assuming “ logically ', the novelty 
and validity of the blank or phonagr aph without a 
contest as to the fact. 


Previous to commencing [the Amet suit the com- 
: plainant had instituted in this Court two suits on the i} 
same patents involved in the Amet snit and also here i: 
involved. In one suit the Edison Phonograph Works 
was a defendant, and in the other the defendants were 
the United States Phonograph Company and George 
E. Tewksbury, defendants here, and Victor H. Em- 
erson, 
A motion for preliminary injunction was made in 
these cases and heard by his Honor the late Judge 
Gretn who denied the same upon an opivion of which 
the following is a copy. a 


2 3 On these motions the’work which Mr. Edison had NL nections For A 
done in connection with the development of the talk- 

ing machine was fully gone into and the validity of | rbecenary U a 

7 complainant's patents attacked, as well as‘ their pat- ws ies “0 ltrilsl 7 

entabilily and commercial utility ; and there was also | 


raised a question of license, Prerthese—crottele 
\ ob }. : b Li a i * tj Nn. 


During he] progress of taking proofs for final hear- 
ing in the New Jersey cases, the Amet case above re-_ 
fortod to was decided by Judge Grosscup: “It came’ to 
the attention of defendant's counsel in the said New 
Jersey cases, Steps were immediately taken to offset 
any advantage which the complainant might claim 
against defendants in the New Jersey suits by reason of 
Judge Grosscrp’s decision in the Amet suit, And by a 
motion for rehearing it was Lrought to the attention of 
Judge Grosscur that an elaborate defense was being pro- 
pared in the New Jersey cases, touching the validity of 
the patents in suit, which his decision would tend to 
predjudice if it took a permanent form. Whereupon 
the learned Judge entertained a motion for reargument 
and intimated that he would not decide it until the im- 
portant issue of fact, whether the invention had not 
been made by Fudison, was determined in tho New 
Jersey cases. TD Less te aL 
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Tho Ne : Jersey cases were ultimately closed and 
argued at final hearing betore his Honor Julge Greey, 
but that yeutleman <lied before making a decision, and 
a compromis9 wus effected between the complainant 
and defondants, as set forth in the affidavit of MLy. 
Tewksbury, forming part of defeucdant’s paper herein, 
whereby, in the case against the Edison Phonograph 


Works, a consent decreo for an injunc.ion was entered 


against the defendant, and in the case against the 
United States Phonograph Company eé al. a consent 


discontinuance was entered. 


Upon such consent decrees the complainant herein 


again appeared in the Amet case and obtained an 


order confirming the interlocutory decree previously 
obtained, and which Judge Gnosscvp, as already stated, 
had previously, refused on the ground of the pendency 
of the New Jersey cases, 

An examination of the complete! record in these 
New Jersey cases now on file in this Court clearly ex- 
hibits the elaborateness of the defense maile. 

The complainant in the case against these defend- 


“ants examineil Alesara. Charles Sumner Tainter, Emile 


Berliner, Arthur S. Brown, Andrew Devine an! Edward 


_D. Easton, while the defendants ex:nmined Messrs. 
‘Thomas A. Edison, Professsr Henry Morton, Thomas 


‘H. Macdonald and Edward O. Rockwood. Re, Edison, 
‘in his deposition, considered the art prior to the al- 


leged invention of the complaiuant’s pntents, and 
‘expressed his opinion as to the bearing of the same 
upon the validity of the patents in suit. He also 


testified as to his own work, to the effect that 
what he did was a public and prior antici- 
pation of the complainant's patent, and in this 
connection referred to his patents, note books 


‘and caveats in contirmation of his statements. 


And further in connection with his deposition Mr. 
Edison produced a large number of exhibits showing 
various materials upon which sound records could be 


‘made as well as other features pertinent to the case. | 


Professor Morton likewise considered the prior art 


and expressed his opinion, with reasons therefor, as to 


the invalidity of the patents in suit. The exhibits 


-introduced by defendants included a large mass of 


_ patents and publications as well as Edison’s note- 
books, patents and other documents showing his w ork 
“in m3 speaking-machine field. ; : 
In addition to this testimony, relating directly to 
the validity of the patents, the question of license to 
the defendants by estoppel was also raised and con- 
siderable documentary proof introduced in relation 
thereto. 

In the case against tho Edison Phonogyaph Works, 
in addition to the witnesses already mentioned, Pro- 
fessor.Cyrus A. Brackett of the College of New Jersey, 
aud Alexsauder Graham Bell, inventor of the telephone, 
were examined for the complainant, while Charles 


arrrag aaedh C. in aan Nathaniel KE. Russell and 


— a C ~ = 


_ Batchellor, one of Edison’s assistants, Charles Hatton, - 
George H. Herrington, Frank Lambert, Eugene Pastre, 
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eacuuore Wada. 10 Were @Xittuibe Mor the defendant, 
most of the kitter witnesses being examined in support 
of yarious alleged prior uses. Models of various prior 
patented machines were introduced on behalf of the 
def dant as well as the “ Home Notes” of Mr. 
Taiuter, which were notes recording his experiments 
on talking machines during 2 course of years prior to 
tho grant of the patents in suit, and which both eom- 
plainant and defendant apparently relicd upon as of 
very great importanca ton correct decision f the 
issues involved. 
; Prior to the settlement of the New Jersey litigations, 
suits were brought in the Southern District of New 
York on the patents here in suit against Loring L. 
Leeds, James H. White and Le Roy W. Daldwin, and a 
motion for preliminary injunction was made and argued 
before his Honor Judge Lacomne, who clenied the same. 
On this motion for injunction the alleged infringing 
device was precisely a duplicate or copy of the device 
held to be an iufringement in the Amet case and the 
claims procceded upon were the same claims. The de- 
fendants in opposition to the said motion mado appear 
the meagre extent to which the Amet case had been 
defended —in fact, going so far as to allege that suit to 
..be collusive. In addition the defendants also made 


_ _ im ig F ie 
Di ea a 
; i 


~dersey cases and the extent to which the issues raised 
‘were litigated. Judge Lacomse’s opinion on this mat- 

vter is reported 77 Fed. Rep., page 193, and for the con- 
venience of the Eom we here reproduce it : 


“The only question really presented on this 
motion is whether the adjudication m support of 
the patent in the District of Illinois is to be taken 

-as controlling as to validity and scope of the 
claims relied upon, when application is made 
here for preliminary injunction. If there had 
‘been no adjudication, injunction would ‘be 
refused in view of the serious dispute as to 


Ss bo 


proceecting subsequent to such adjudication, it 
might be that this Court would not inquire with 
- with much particularity as to the issues raised 
and the evidence introduced in the earlier suit, 
when it is admitted, as it is here, that the 
-alleged infringing. machines are substantially 
the same. It appears, however, that in the 
earlier suit there was no serious contention but 
what the sound record (of wax or some other 
material upon which ‘the record was impressed) 
was the discovery aud invention of Bell & 


vinced that Bell & Tainter were entitled to this 
invention ; that such conviction lay at the basis 

of the Court’ s conclusion, and that because of 

such convietion the Court hLeld the particular 
cluims here relied upon to be valid as a con- 
‘bination voutrining this iuvention of the sound 
“reeord _ : 

Cir en ee — ES Oo ee 
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. appear the progress which bad been made in the New. 


‘material issues in the case. Had there’been no 


Tainter; that the Court in that case was con- - 
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ak Tt now ep pears Mab it is not only net .on- 
ceded that us sound record was the invention of 


Bell & Tainter, but on the contrary, it Is strenu- | 
ously iusisted that it was the invention of | 


Faison. Upon that disputed point a mass of 
évidence lias been produced which should not 
be passed upon the hearing of a preliminary 
motion. And it further appears that when the 
attention of the Court in the earlier case was 
called to this condition of affsirs, it entertained 
nw motion for reargument, Wiuch has not vet 
been decided and which tlmat Cours has inti- 
mated it will not decide until the determination 
of this important issue of fact in the main case 
in New Jersey. 

“ Under these circumstances the ease in Illinois 
must be considered as sz judice, a matter not 
yet decided, and, therefore, not entitling the 
complainant to a preliminary injunction as an 
adjudication sustaining the claims relied on.” 


Subsequent to the settlement of the New Jersey 
cases, and after Judge Grosscur, consequent upon 
such settlement, had granted an order confirming and 
making final the decree in tho Amet case, complainant 
in the New York case against Leeds ef al. again ap- 


plied for a provisional injunction apparently on the 


theory that Judge Grosscur’s action, and the settle- 
ment of the New Jersey cases, had removed the ob- 
jebtions considered fatal by Judge Lacomsr on the tirst 
motion; but Judge Lacompe again denied the motion. 
Copy of his opinion, which has not been reported at 
the time of the present affidavit, is herewith quoted for 
the convenience of the Court : 


~ The additional proofs which were originally 
introduced in the New Jersey case, and which 
‘are made a part of the papers on which this 
motion must be decided, relates toa branch of 
the case evilently not fully Jaid before Judge 
Grosscup. Inasmuch as they have an important 
bearing upon the questions raised here, those 
questions had better be left for tinal hearing.” 


Hihedue again to the New Jersey cases 
against. the United States Phonograph Company, I 
find that tho claims alleged to be infringed 
in that suit are by stipniation (see p. 53 of the 
Record) limited to 1, 7, 8, 9, 10, 12, 15, 16, 17, 18 and 


-45-of the Bell & Tainter Patent and claims 1, 4 and 37. 


of Patent No. 341,288, of which latter we need hare 
nothing to do here. From the proofs in the case it 
appears that there was some dispute as to what claims 
should be considered in deciding the question of. in- 
fringement. The brief and argument for complainant 
says of the claims above referred to that it : 


“has proved that these claims are infringed hy 
the blanks which defendants used aud by the 
_ method of converting those blanks into sound 


records, and by the use and sale of the sound 


records. + + F. . ; itis Ss 
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Oe Defendants counsel have seen fit to reply 
by evidence to our proof of infringement only 
as to claims 1 and 4 of patent No. 541,258." As 
to all the other claims whereof infringemeut by 
sleferdant “een proved, defendants have 

’ given no evidence, either against the validity of 
such claims or in reply to the proof of infringe- 
ment. Instead, defendants present a motion to 
strike out all evidence offered by us as to the 
infringement of patent No, 341,214 and as to 
claim 37 of patent No. 341,288, on the case 
that such evidenco is irrelevant.” 


Following this quotation, the brief considers all of 
the claims above referred to, and in this connection it 


‘is to be noted that claims 7, 8, 10,17 and 1S, among 


such claims, are the claims which are alleged to bo 
infringed in this action. 

Mr. Mauro, in his second affidavit in tlis case, 
apparently forgets the strenuous contention he made 
to include the claims in this suit for consideration in 
the New Jersey suit against this same defendant. Tor 
we find that he says in this affidavit: 


“The charge of infringement was vir tually 
confined to claims 1 aud 4 of patent No. 341,- 
288, which claims are not involved in this wath, 
The infringement charged in the present suit 

_ was not involved in the former suit, nor was 
any iofringement of the same nature involved. 


If the defendants bad manufactured duplicate 
records and used duplicating - machines up to 


that time, they carefully concealed it, and mudo 
a business feature ostensibly of making and 
selling only original records.” 

It therefore not only appears that Mr. Manro is 
mistaken in his statement as to what claims were 
alleged to be infringed by the United States Phono- 
graph Compauy iu the first suit, but also in his state- 
ment that the claims here charged to be infringed were 


not charged to be infringed in the first eal, but that 
other claims-ware. 


In addition to the suits ie referred to, I Gnd 
mentioned in the complainant’s moving papers two 
suits, brought in the Southern District of New York, 
one against Cleveland Walentt and the other against 


- Cleveland Waleutt and Edward TF. Leeds jointly, both 


decided at final hearing by his Honor Judge WHEELER, 
his opinions appearing page 46 e¢ al. in the com- 
plainant’s papers. 

I have not had a full copy of the Walcutt record, 
but am informed and believe that it is substantially 
the same record as that in the case against Wualeutt 
and Leeds. | 

In tho latter case I find only a single witness—Wal- 


—cutt, one of the defendants—to have been examined on 


the part of the defendants, aud a brief submitted of 
less than threo pages on their behalf. 

Tho complainant's record in the ease against Wal- 
cutt aud Leeds includes as an exhibit » deposition of 


_ Waleutt taken in the case against him personally, 
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| from ‘whieh depesinon it is mane tu appear in both. Se Se 
Mo 
eases that he was a maker of blanks or . 
tablets as will as of ths phonograms made thereon. 


While the claims in the said two suits alleged to he 
infringed are the same claims here alleged to be in- 
fringed, yet the records in said suits apparently show 
that the defendants were manufacturers of the blank 
or tablet itself, while in the present case it appears 
that the defendants purchased Edison blanks regularly 
hcensed under the patents in suit. 


A third suit was brought against Walcutt & Leeds, 
Limited, and in that suit a motion for provisional in- - 
junction having been beard on an order to show cause, 
such injunction was granted, as appears by Exhibit A, 
page 17, of the moving papers. In that order Judge 
LacoMBbE appareutly construes Judge WHEELER’s opiu- 
ion, filed » couple of months earlier in the Walcutt 
case, a3 permitting the manufacture of duplicate sound 
records which are here vharged to be an infringement. 
Subsequently, ou a motion for contempt in the ear- 
lier case against Walcutt & Leeds, Judge WHeELEnr, 
as appears by opinion, page 31, of complainant's 
papers, held the defendants guilty of contempt for 
doing what they had done before the granting of the 
injunction. Whereupon in the case against Walcutt’ 
& Leeds, Limited, the original order entered by Judge 
LacomBE was moiditied, as appears by Exhibit B, page : 
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19, complainant’s papers. 

_ Lhave examined « certified copy of a transcript of 
the records in the cases brought by this complainant | 
on the Bell aud Tuaintor Patent, in the suit against the 
Western Phonograph Company and W. C. Backof, and 
by the same complainant against Aaron J. Jones, both 
in the Circuit Court of ‘the United States for the 
Northern District of Illinois, whivh are referred to in 
the second aflilavit of Mr. Mauro herein. 

_ I tind that the claims lLere relied on were charged 
to be an infringement in such suits. ‘That the defend- 

- ants in such suits interposed nod defense whatever to 
_..: the validity of the patents, but simply sought to avoid 
an injunction ou the vround that their use of a legiti- 
mately purchased talkiug machine was not an Infringe- 
ment of such claims. And such defendants showed by : 
their affidavits that they used in duplicating sound 
records, talking machines rightfully possessed by 

' them, by coupling together two such tachines with a 
“hollow flexible tube,” whereby the sound vibrations 
produced on one of the machines vperating as « repro- 
ducer, would be transmitted by air waves through such 

= hollow flexible tube to the recording diaphragm of the 
_second wachine which acted as a reproducer or maker 
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B A : | of the duplicate record. 

> 4 +o Judge Grosscup held with the defeudauts, and per- | 

eo mitted this use of the rightfully possessed talking ma- | 
<3 iV 


~ chines. Butas they had previously used machines 
zhtfully possessed for making dupli- 
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cates, an ~ bel iuat the phonogram 


blanks _ purehe hy... complainant or its 
licenses ~ ud ¢ Grosscur granted an injunetion against 


that character of use in future. 

I also find in the two Clicage cases mentioned that 
the defendant Jones in the oue cuse was a partner in 
the concern The’ Western Phonograph Company, the 
defendant iu the other ens, and that the same issues 
ouly were involved ini both cases, and that the only 
blanks mentioned are those which are referred to in the 
affidavit of Leon F. Donglas use| in both cases, mer- 
tioning the purchase of “ten barrels of blank record 
cylinders in the East,” there being uo allegation or 
proof by either party that these blank records were 
licensed. | 


I further tind that the affidavit of Mr. Easton used . 


in each of these cases refers to the ownership by the 
complainant of certain patents for mechavically repro- 
ducing sound reeords or duplicates, stating 


“all such machines are covered by the claims of . 


U.S. Patent to Taintor, No. 341,287, granted 
May ith, L886.- Certain improvements in detail 
‘are covered by C. 5S. Pateut to Bettini, No. 
458,351, gravted December 20th, 1892, and still 
further developments and improvements in the 


same type of machine are covered by U. S.. 


Patent to Mardonald, No. 559,806, granted May 
, 12th, 1896. These three patents are owned by 
the American Graphophore Company.” 


Mr. Easton also refers to another kind of dupli- 


eating machine, which he says is covered by T. S. » 


Pateut No. 475,190, granted to himself as assignee of . 


L. F. Douglas, Mey 24th, 1892, and by hin assigued 


to the complainant. This device he describes as hav- _ 


ing diaphragras “ connected by a closed passage in 
whieh a body of air or other fluid is vonfined.” 


I also find in the suit ayaiust The Western Phono- 


graph Company that an amendment to the bill of 
complaint has been tiled, which sets up this patent to. 
Douglas just mentioned, No. 475,490, and asserts that. 


the ‘lefendant in. that wise infringes the same. 


I fur ther find in the said Chicayo cases that the de- 
fendant, The Western Phonograph Company, had sonie 
months pripr to the filing of the bill of complaint, used 
a differeut style of machine for making duplicate 
records ; that no elaim was put forth that this machine 


was lawfully possessed by the defendants, but in fact it — 


_ Was virtually conceded that such was not the faet, and 


all that was claimed by the defendauts was the right to 
use lawfully acquired machines in the manner described 


hy them in their affidavits ; to-wit, by connecting them 


with a hollow flexible tube. 


I further find that in the suit against Jones, whe id 


= 


one of these unlawfully possessed machines to sell, that . 


_ be admitted, as set forth in the affidavit of William L. 
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a tint ost. the natare © “Ustuess or making dupli- ia 
eates * was analogous tu wounterfeiting, so that, if auy (_ 
x oR one were to be discovered making duplicate records, he- | | 


would be stopped by law.” | 
Judye Guosser, I find, reters in his opinion to this 
counterfeiting, and apparently condemus It. 
In all the records of the various cases above referred 
| to which I have examined, and such records I believe 
= | | to have been complete, except that against Walcutt and 
Walecutt & Leeds, Limited, I fail to find an adequate 
presentation of the issues raised in the New Jersey * 
cases, the pendency of which issues, undecided, led | 
Judge GrosscuP to entertain a motion for rehearing in 
the Amet case, aud which led Judge Lacompr twice in 
the same case against Loring Leeds et al. to refuse @ , ) 


provisional injunction. 3 | 
Subseribed and sworp to be- | | wlth 
fore me this 346 “day of | L | ! 
i \ ‘ vad 


~ | 7 | May, 1898. 


| 7 : . ° Notary Pubhe. 
{1108-te} tH bff; 
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year 1897 tc 1887, and from about the year 1600 up to tis 


a F z a = 7. om, 4 - eee - i, 
fnerican Grachovhoene Comnany 


|United States Phonograph 
Company, At al. 


epparatus department of that firs. 


is ‘THe. UNITED STATES CLSCult COURT. 


| 
: 
i 
| 


District of New Jersey. 


VSe * . 
In Equity, 


et bol ee pee 


FPIDAVIT OF JOHNS C. ENGLISH. 


City, County and State of New York, ssi- 


JON C. ENGLISH, boeing duly sworn, deposss and 


Tam of lawfyl ares, and rasida at 57 West LO4th 


ok coe | 


street, New York City. I am a pharmaceutical echanist by 
profession. I was espleyed by Eimer & meend, wholesale 
‘ 


dealers in drugs and sclentific apparatus, 2¢ Third avenue 
and Fighteenth street, New York City, with the exception of 


short intervals of time, almost continuously from about the 


t 





. a 


year 1887, I was acting as assistant manacer of the hea e oe 


lier. Thomas a. McdisoOn was a customer af this firs 
and of that department, anc in that way I became acquainted 


with hin. 


: 

When I left Eimer & Amend in the year 1887, I went | 

into business for myself, and shortly thereafter received ! 
an offer from Messrs, gueen oe Co. : of Philadelvhia, to take | 
echerge of the chanical apparatus dspartment in their busi- | 
ness, and I went over to Philscelphis to discuss the matter, | 
: oe Raya R. Wile 
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}for nis new lanoratorv: then tn process of construction at 





| 
| # j o . a he oe 1 «3 ; 
with the embers of the fire, While there Imet tm. Ecicon 
| 


who. “2s preparing to purchase a lars 





Orange, New Jersey. 


Mir, Edison atv that tine gave me a commission + 













|} purchase the desired apparatus, supposing that I would taxs 
the position offered me by Messrs Queen & Co, I did not 
| come to terms with Messrs, Queen & Co. however, and returned | 
to New York, but on informing Mr. Edison of this fact, he 
}did not withdraw the cormissicen, but instructed me to pro- 
ceed and buy the apparatus and materials that he needed, 
| Upon 2 commission. I avcordingly cid 80, ana was thus 
| enployed for a considerable period of time, and when iff. 
|Edison, or persons interested with hin, built the Edison 
| Phonograph Works at Orange, I also purchased material and 
supplies for thea, 

During the yesr 13882 I heceme huyer on joint 


account of the Edison Phonograph orks and the Mcison Labere 





‘| &tory on a salary, and leter, in or about the yeer ise, I 
| W2s eueeinben General uae of the Phonorranh Works, stil 
retainin’ an oversight of the buying. AS & result of the 
&bove connection, I had personal knowledge of the materials 
consumed in the Phonograph Works and Laboratory in the pro- 
duction of blanks for sound records for the nhonegrarh. 

At first a mixture of white wax end Carnauba wax 


was employed, but numerous ami continuous experiments sovu 


a a ——s 
—_— —_———= 


were made on many other compositions and substances, ell of 





which were failures until finally 2 composition was adopted 
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jas-a standard, which was sim¥lar to the welleknow Phone 











- | 
- | | 
5 Graph record. of todsy, practically Ntlieal in apnesarence 
Jand cheracteristies with the standard Edison Phonorranh | 
é blank of today. 
o Without bein directly enployed in the manufacture | | 
Jof this compound, which was kept secret as far as possibile, | 
" and surrounded with mystery, I, by virtne of my personal 
|knowledze of the matsrials purchased, knew that large | 
| 
5 quentities of Stesric Acid, Caustic Soda, Acetate of Aliumine || 
= jiun, and small quantities of Ozokerite or Ceresin, were 
jconsumed. 
; In 1890 I left the employ of tir. Edison, and his 
phonograph works, and went with the New York Phonocrenph Co., 
ES at 257 Fifth avenue, New York City, as Sunerintentent. The 
- latter part of that year I left the amploy of this company, 
and went into business for myself in the menaufacture of time 
% |PecOrding machines. 
Durins all this time I was of course familiar with 
e ; | the various substances em ployed aS she naaer se! for making 
“@ lsound records, and ties are, itl thos? employed by the 
‘merican Graphorphone Company. This appeared to consist 
a largely of Ozckerite or sinilar waxlike material, on 4 
. - Ipaper ee cease. They were of soft waxlike 
e | character, and were considered a very unsatisfactory matere 
"a> aay ial for the recording and reproduction of sound. 
i f The difficulty with this form of material for 
lrecord was that it was so soft that it would not give 2 loud 








prrneetantien in the first instance, end after a few 
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eek ee eee of the reproducing action, the reentd deca: 
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nearly ironed out as to oe worthless for the nurposs, 


ai — = ape . _ . F a - ' ~ 
Linsy sey in passins thet for this reason these 


jsound records, while capable of some nractical use for 


tation purposes where but one reproduction was made 


Tv} 
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were absolutely valueless for the rodern purvose of making 
anusement records, which must not only give a loud repro- 


duction, but must stand mimerous renetitions of the repro- 


The sound record which iir. Edison déveloped and 


|introduced was on the contrary of a firm and orittie texture, 


action without arpreciable deterioration. 

| 

| 

2 waxlike in any sense, and which presented all the 





1 end a of Edison's pate nt NO. one pa eng these toois 


now a enploved in the art. 


— — c _ 


The form or recording tool above referred to 
not eo-operate with the soft waxlike record orilcsinally 
employed by the smericean Graphophone Co., and the early 


jauce shared, recording stylus 


s' 
o 


grephophone used a sharp 


a 


co-operate with its soft recording material, seraping, 


or tear the brittle material, producing irregularities 
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enaracteristics necessary both for dictation and amusement 


With this form of record, a semiecireculer recorce 
ing tool was eaployed, Similar to that shown in Fis. 2 of 
Edison patent Mo. 484,585, and the reproducing stylus wa 


also of substantially the hemispherical shane shown.1n Figs. 


wi li 


rather than cutting it out. This sharn tool would not co- 


operate with the Edison modern record bechuse it would chip 


which | 
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taal 


are 


to 


A 
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i fOuld totn Liv gazvors the record and no “intelli CLDLe scOrge | 
duction conld be obteined, 
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recoraer will not co-onerate with the early ences 
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recording materiel, and conversely, the early gro a 
recorcéing tool will not co-onerate with the modern Fdison 
recording material. 
The Grapnepvhone Co. began to adept the Edison 
recording tool and reproducer at an early period, being 
unable to produce e marketable machine on the construction 
Poriginelly put out by thes as eboveedsseribed, anc were cone 
sequently forced to buy Edison's blanks to sell and use with 
their modified form of machine, which blanks were pufchased 
through he Columbia Phonograph Co. as I am informed. 
In the early simmer of the year 10s, LTmet ir 
Janes 0. Clephane, one of the original promoters of the 
fserican Graphonhone Co., and whd then claimed tobe a 


| stocknolaer in said Company. He: ststed to me in subst mcs 


i 


that: the Grachophone-Co. were making a machine-which used 

| the Edison blank, which they had to buy in an indirect way 
through the Columbia Phonograph Cd... of Wasnington, and 
that they could not successfully do business wiless they 


Odtained the formula for the Edison compound, and that if I 


eee ed 


could furnish it that he could undoubt2adly see that we 
received a considerable str: in payment. 
As a result of this I made exnerinents to see if 


I could produce the compound, utilizing the materials whieh 
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LASW WSTrs en ployed in tae manufacture: by 7h. fdison, Ac 


~ made some satisfactory samples, which I submitted to 





1, a. MacDonald, ifnacer of the Graphephone Co. sau said 
Samples having been passed unon as satisfactory, ami having 
arrived at an understanding with Mir. Clephane and made a 
Proposition relative to the fonnuls which I was using, I 
entered into an egreenent with ia. Clephane under date os 


Jun? 60, 1690, toucsing this matter. 
C> f—~ 
I attach hereto the following letters and meéeroe 





ranmium in refreranes to the #bove 


pes 

AxXHIbIt a, , as 2 note received from itr. Clephane 
under date of iy 29° 896. 
| a Cope “fh 

Exhibit 3, 1s,@ letter received from it. Mace 
Donald, Maneger of the omek Sican Graphophen2 Co. 
| Ay py i 
Exhibit C, is an Adems Express Co. receipt for 2 
oe of material whieh I made 2p and forwarded to the 
: rannophone Co. at Bridgeport. 


Le Copy of 
Exhibit. D, i3,my copy of the een mayorencun 
erreerent entered inte with lir, Ciennane, relative to ths 


‘a 
megotiations for tne sale of ths formulas to the emerican 
raphorhone Co. 
or Copy of 
Exhibit E,,is a letter received from Mr.. Clephene 

ncer déte of June SOth, relative to the report mad® by il 
fgcDonald to him upon one of the specinen lots of material 
Fnieh I had submitted to iir. MacDonald. 


| Oviny to variations in the quality of the moter. 
iats, and uncertainty 2s to the exact nature of certain 

L ifficulties which developed, the comnesiton which I fur- 
ished was not uniform in character, and therefore my 
canes ceased and were cropped for ea period of time 


until, in the following year, I took then up again in tne 


= 
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ie 


~*~ . , ~~ } # * ~*~; 
j-8ii ef 1584 end succeeded in finally procucingy a unifore 
composition which was satisfectory to Mr. Macnonsld, 
Huriny the Tatter sert of cy simerinents Tir. ime 


|LOneic seid that the American Gravhovhone Co. had set aside 


2900 for him to use in the purchase of the formula, but 


| that they had found a perty in the West, 2 soan chemist, who 
Ihad made Samples that they considered satisfactory, but 
would prefer dealing with me. After somes weeks: of experi-~ 
mental work, I finally subritted samples which were con- 
|Sidered satisfactory by Mr. MacDonald, and he said that the 
company had decided that they sould not buy, but in order to. 


make his position stronger with them, he deeldued that he 


; 


would buy the formula himself, for which he offered me five 


‘a 
f 


3 


C2 
bt 
rt 
2. 


comsimes. cOnsicerabié time, 


Ca 


‘hundred dollers, and as 


139, I thought it better 


fand had Deen to more or less expe 


| | 


to take this amcunt rather than lose all, owing to being 
brought into suprosed competition with the Western experi- 
Imenter. 

My.-MaeDonald had me make-for hin a lot of about = |. 
twenty-five pounds of material, showing him the ingredicats 
| that entered into the composition of the material, weighing 
| them in his presence, also completing the process, for which. 
fhe then turned over to me a check for S000 drawn by his wifs 
Afterwards iir. MacDonald evidently encountered 
i some difficultiss in making up material in accordance with 
my formula, and wrote me some letters compleining that the 


material produced by the formule was not like the Fdison 


hig 3 4 2 St = Raymord R, Wile 
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recardine moteriol. Afterwards, hovever, he wrote me one 
jogizing for the viror of his previous communications, end 


Suating that the formula 


tity 


urnished by me did, a3 he subse- 
quently discovered, correspond to the Edison formula. 


attach hereto a specimen of material made up 





Jumer my formula, which corresponds exsetly, as far as I can 


determines, to the material of which the Graphophone Companys 


| 
| 
| 
}sound reeords are now manufactured. The material differs 
in color according to the vessel in which it is ordinarily 
made, and the number of times that it is reemelted in an 
iron kettle growin darker until it will assume a black 


color if heated a sufficient number of tims. 


The specimen of material I have marked Exhibit F. 


—_—— - —-——-- 


This ecomnosition consists of stearic 2cid saponi- 


217 gusntity of a metallic 


iF 


oxide incorporated to perfect the compound, and with the 


}, 


Sidition of a little ceresin. Et is 2 methllic sop -o: 





fied by caustic soda, and a =m 
Isupstentially the same composition and characteristics as 
| 
1 


}ta2t composing the Edison phonograph blanks, whieh was never 





mw. Fdison for tnat purpose. tt. is 


- a 


known ter;il produced by 


not waxlike, nor in any sense the equivalent of wax. It 






ldiffers from cormon soap in the fact that it is insoluble ia 


jcOld water, end has a second metal added, and also must be 
made from a pure stearic acid, whereas the comaon soap has 


Oleins pnresent, which would entirely spoil this compound. 


a a TE 


l‘nether difference is that washimr soan contains a larce 





quantity of water, while this is en anhydrous corpound. 
, Wile | 
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In illustration of the non-waxlike quelity of +t | 
}eylindérs on which records are made in the modern material 
JOf the king now employed oy the Grernsonhone Co., and 211 the 
Imenufactur rers of record, I may say that their brittieness is 
[50 great thet more than seventy-five per cent (75%) of the 
cylinders are broken before the records formed on them are 
worn out by use, and in a majority of cases when a record 
cylinder, if at the temperature of*2 warm room, is placed on 
a metal mandrel of a phonograph, it will irmediatély crack 


| from the unequal contraction due to the slight change ia 





Subseribed and sworn to before me 


P)4y 1898, 


| this atikK dey of 


Polen ee ee 
Notary Public. 

chef : 
PXHISIT A. 
| 
Room 19, 258 Broadway, 
May 28th, 189%, 
| 
Near te. Enclish: | 
Would like very much to see yon at my office on @ 
matter of mutual interest. 


Truly, 
Jos. O. Clephane 
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EXALISIT 3, 





fmerieén Granhorhone Company, 


Factory: Oricieport, Conn, 
Te {le I 'gcDonald ] : wna Ty ah 


dune ford, 1695, 


fie, Je C. Enclish, 
Frankfort Street. 


| 

Dear Sir:- 

| Your proposition has been submitted to the parties 
interested with ine, sefore. doing anythingy they desire as 

Fsomewhat fuller test than we have yet made. Will you make 

| for us one dozen cylinders of your nest composition, care- 

Pat Filtered, 50 that we can give them an aaphepn: ed tes 

| 

| 

| 


b= 


or 


with music, etc.? ——w will make the-matter e little bette 
(I think, and render negotiations clearer. oni 
Yours truly, r 


BAHISBIT C. 


Adams Express Company. 
Great Fastern, Vest 
oO 


r 
ern and Southern Exe 
press ryar 


reers. 


™ 
iP 
— 
ha 
= 
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No. 180 (Not Negotiadla. ) | 
New York, June 25th, 135, 


00 
i 
er 
f 

sf 


neceived of J. C. Enctlish One (1) box Value Ask 
Not Given. 
For which this Company chores 
Marked T. li. “AcdDonAald, Ar. Graphonhone Ce. , Bridgeport 
Ct. 
For the Company, Kane, dr. 


HISIT D. 


T 


The ‘mericen Printing Press Company, 
Room 19, 2853 Sroadway. 


Wew York, dune S0th, 1899. 


—— 


| This memarandim of agreement encers _ into this thir- 
| tieth day of June, 1995, bet 

first part, and Jemes 0, Clep 
witnesseth: 


i= 
“VW 


-? 
hane, aiien of the second part 
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| | | 
: My ay : ‘We takd - La mA wd ?. ar 2 i eo ee ee 
¥ dae Ed cinteombatten ck Coe 
is VOSS ENEr wae eps csentative of Une 2mericen Granhophons Cer. 
ponyendaths party of the first part, and sbso: eprseing “ts | 
use¢ his influence with the officers of tne said Grapnhophons | 
Comnany to further certain Projects of ths narty of the 
finest port in commection with the erashoohone CAVELPLLSS y 
the party of the first part agrees in. the event of an 
parvengenent being made between the said Grarhophoene Company 
sand the party of the first part to furnish material for 
making cylinders or the formula for the sane te pay to the 
jperty of the second part one-fourth of all moneys in the 
Shape of cash or rovalties as such may be received by the 
perty of the first pert. THis 27Yresrent to annly if ssic 
iparty of the first part shall have some other party substi- 
jtuted in his place in the formal errzoent with the An, 
iGreph, Co. 
| (Seal) 
J. C. Fnglish, 
Party or the first part. 
Jas. OQ. Clephane, (Seal) 
Party of the second part. 
EXHIBIT: i, 
Office of the sémerican Printing Press Commany 
Room 18, 253 Broadway. 
New York, June oO, 1896, 
ear tf, Envlish: 

Mr, lachnonald writes me as follows: | 

"The last beteh of evlinders séams. to be all that is 
ecessary. They sre so much like the Mdison that i cannot 
ell them apart when I once mix then un, 

This Looks well. I will probably nov get to sridgsee 
ort this week, as my party writes he will not be able to b3 
ere this week. 

I leave for Wash. on Tuesdey night to be gone two or 
nree days. 

Traly , 
(Signed) Jas. 0. Clephene 
Please sign tne enclosed. in duplicate, and return me one. 
| 
\ | 
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UNITED STATES CIRCUIT? COURT. 


District of New Jersey. 


American Granhophone Company, : 
Plaintiff, 
-VSs- : In Equity. 
i ; 
| United States Phonograph Com- : 
1 . 
| pany et als., : 


| Defendants, : 





| City, County and State 


| of New York. 
| H,Albertus West being duly 


sworn according to law on his oath says: I am the solici- 


& 


tor and counsel of Cleveland Walentt and Edwin F leeds, and 


of the corporation Walcutt & Leeds, Limited, in the suits 


eS eS “4 


| broveht against them respectively by the American Grapho- 
| phone Company on patents Nos.314,214 and 314,288. Those 


suits were practically the same, The first suit was 


die, a ae = ee ee 


against Mr.Walcutt and Mr.Leeds as a partnership, and the 
| suit against the corporation was similar in character, 


| Waleutt and Leeds incorporated their business for the pur- 


Pe a eso = ae SSS ee - 


pose of raising money to extend it, and the decree against 
them individually was followed as a matter of course by a 
| similar preliminary injunction against the corporation. 


Judge Lacombe based his decision entirely on Judge Wheeler’s 


eS 


| decree. At the time he settled his decree, he said he 


a ee 


| would “confine it to the four corners" of Judge Wheeler’s 


1 
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| decree. I interposed no objection to such a decree aceins 
the corporation, as the business of the corporation was the | 
| 
| 








ae 
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to 


Same as the business formerly carried on by the partnership, 
end there was no intention either on my part, or on that of 
either Mr Walcutt or Mr.Leeds, to attempt to avoid the ef- 
fect of the decree in the first suit. 

That suit was founded on the claims of two Grapho- 


phone patents, 341,214 and 341,288 that were claimed to 


, cover a cut or engraved record in a wax or wax-like sub- 


stance as a product. Messrs Walcutt and Leeds in their 
business dealt in phonographs and graphophones and sup- 
plies and musical records. All their machines were either 
purchased from the Graphophone Company or the National Pho- 
nograph Company, which has a license under the said patents. 
Some of the records sold by them were made by means of 
sound waves directly impinging on the diaphram of the pho- 
nographs and so recorded on the metailic soap blanks pur- 
chased by them from the National Phonograph Company, and 
others were made by copying the indentations of such re- 
cords upon other blanks mechanically. The suit was | 
brought to enjoin the defendants therein from making and 
selling the so called duplicates. Correctly speakins, 
they are not duplicates, but copies, ant are not sound re- 
cords. They are copies of the indentations produced by 
sound waves on the original record, In making these cop- 
ies Walcutt & Leeds used two phonographs connected mechani- 
cally. Upon one of these was placed the sound record and 


@ copy of it was made mechanically on a blank cylinder 


—et 


placed on the other. The only auestion raised in the tes- 


timony or the briefs in the case, was 4s to whether the HS® in wi 
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| 314,288 covered cylinders capable of producing sound wheth- 


er made in the manner described in the patent or otherwise. 


sounds was an equivalent to the sound record in a Wax or 


_wax-like substance as described in that patent. . Also the 


of phonographs to make a copy of sound record was OUt 6: 2 


of the normal use of the phonograph, so that such use was 
4 


not covered by the license implied from the sale of the in. | | 


strument. fhe American Graphophone Company claimed that 


as their patent covered the product of the machines, Wal- | 


cutt & Leeds had no right to produce that produet by the 
use of a licensed machine with a mechanical addition to it. | 
Judge Wheeler sustained this claim and enjoined Walcutt and 


Leeds from making these replicas in the above-mentioned 


manner, and in the other suit. Judge Lacomoe, as a matter of 


course, made a similar decree against the corporation. In 
neither of the suits was any point made either on the re- 


cord or in the briefs than the point above explained, The 


was not raised as to whether these copies were sound re- 


argument was confined to that one question and the issue 
| 
| 
cords as distinguished from copies of sownd records, It 


was also taken for granted that patents Nos.314,214 and 


For the purpse of the argument it was also assumed that a 


soap blank having on it indentations capable of producing 


by us. 





validity of the two said patents was not _<ispe 
They are very generally disputed and have never had their | 
validity established in any suit where a full bona fide de- 


fense was made, The only suit where a full bona fide de- 





fense was made respecting the validity of said patents waS nan. Vall 


Research Libraryg, 


the one in the New Jersey Circuit against the Edison Phono- 
praph Works, and the Graphophone Company compromised and 


settled that case. My clients, Walcutt & Leeds, had not 


the money to go into the case on the merits of the patents, 
so I made no attack on them. 

It is evident that both these points and many 

| others might have been raised in that or a similar case, 

| but we confined the auestion at issue entirely to the one 
point above stated. In support of the above statements I 
| would refer to the record and briefs in the above cases, 

| which I wnderstand, are to be used at the hearing of the 

, motion for a preliminary injunction in a suit brought by 


| the samé plaintiff against the United States Phonosraph 





Company and George E ,Tewksbury., I make this affidavit for 
| use in that case. Mr ,.Tewksbury was named as a party de- 


fendant to the case against the corporation Waleutt & Leeds, * 


% | Limited, I did not appear for him in the case and no one 
represented him in it, and I understand he was never served 
i } with process, being a resident in New Jersey and not having 
| a place of business in New York, I understand that he had 
: nothing to do with the business of that corporation and that 


| his only interest in it is as a stockholder. 


4 | 
ae pefore me a Notary Puolic : Pain 


Sworn to and subscribed 


of New York State, this : 
LY Buoy of May ,A.D., : 


4 1898 at New York hat 
i i —') r 
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DISTRICT OF NEW JERSEY 
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i 
| American Gra phophone 
_ Company 
j Plaintiff 

| So VB 
| United States Phono- 
| grapn Conpany et al 

| Def cndants. 
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Defendant's affidavits on | 


2 ————s 


junction. 


‘Hayes & Lambert, 


Solrs. 


Lar Officer, 
Hurres &anrbert, 
Neha th NG. 
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UNITED STATES CIRCUIT COURT, 


lis (oa 


District of New JOLSey. 


| ALERICAN GRAPHOPHONS COMPANY ; 
Plaintiff, 


~s IN £QOU I 2 Ye 
UNITED STATES PHONOGRAPH COM- 


PANY et als., 





| 
WS. 
| 
| 
| 


ee ss 62 © ©F O82 68 88 oF 88 of rl 


Defendants. |: ; 
. 
| ee eee x . | 
| State of New York, : 

| : sss 

| County of New York, : : 
| Robert L. Thomae heins duly sworn : 


2. Seog, 


| according to Vaw,on his oath says: I am a resident of 


i 
| Fanwood, New Jersey. I was in the employ of the North 


aes Fs te ee oe os ae 


| American Phonozraph Company from about the time of its 

| organization until it went into the hands of a receiver. 
During the last two years of the Company's existence, I was 
general agent and mmacer of its business west of Pittsburh 
Pa. li position in the Corpany enahled me to be famil- 

iar with the phonocrsaph business generally, and with its 


affairs, and what was soing on at the Edison Phonograph 


a 
ee eee 
ee = = . = 
nr er a 


== a 


Works. As far back as 1888 lfr. Edison was engaged in .at- 
tempting to make duplicates of original records by electro- 
plating. His plan was to make moulds from the originals 
I know this 


and then cast duplicates from those moulds. 


from seeing the bills for experimental work of that kind, 
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which were presented by him to the North American Phono- 
graph Company. About 1892 the Bai son Phonorraph Works or | 
Laboratory began to make dinlicates from oricineals by | 
mechanical means. This method, generally described, was | 
to place originals and blank cylinders on a mechanism like 

a lathe, and have a point to which a bar was connected pass 
over the original, and on the other end of the bar to hare 

a cutting point which cut a copy of the Original in the 
duplicate. My information in regard to this came from ny 
knowledge of the business and from conversation with 

various people connected with it. About this time or 

before this, the North American Phonograph Company sent 

out circulars to all the sub-corpanies asking them to send 
exceptionally good original records they might make to the 
Edison Pronoprest Works so that duplicates could be made fram 
them. I have looked among my papers but cannot find a 

copy of that circular. After the North American Phonosraph 
Company went into the hands of a receiver in Aucust, 1894, 

I went into the phonograph —_——s in New York, and bousht 
from the Receiver of the North American Phonorraph Company 

a nurber of phonographs then in Chicago and elsewhere. 
While I was in Chicago as western manager for the North 
American Phonosraph Company Iwas quite well mieapuiilh ed 
with Douglass, and also with Amet and know sonewnat about 
their libel, Both Amet and Douglass as far back as 1892 
or earlier had succeeded in making duplicates by mechanical 
transfer similar to the ceneral method pursued by the 
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eS 


——— —————— 


Edison Phonograph Works. I had such general knowledse of 


eS ee 


<9 ee 


the business of the United States Phonograph Company as 
| other dealers had. The Company did a large business, and | 
1 a good part of the records sold by them were duplicate 


records. I learned this as early as 1895. During that 


—— a et. aed 


year, the fact that the United States Phonorraph Company 
made duplicates by mechanical process and sold them, was 


generally known throushout the trade. 





Bwor to and subscribed this 
/§% dey of May 1898, hefore me, 
| a Notary Public of New York 

| State, at New York, N.Y. 


NOTARY PUBLIC No, 114, N. ¥. CO. 
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CALYIN & CHILD s2-ng auly sworn 2s- 
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eGruenz to law on is oath says: I aave been connected vith 
the phohogranh business almost from its invention. The hew 
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ND. BFaston was tne President of the Comrany, Roland *. “Tromelin 


time and down to ths’ present day Mr. Faston was largely in- 
terested in the American tranhophone Comrany, and was prominsn 
in the manasement of its affairs. Tne Ansrisan TIranhorhone 


Company kad a factory at Bridsspvort where its machines and 
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blanks wera made. "nils Was vonnested with the Tolunris 


Phonocark Jonvany Mr. “aston went frequently to Sriudgepors ©9 


: = - * ™, oe i os === J Ve = | tl 4 > = = t { 5 - = <3 
tis “autor: thare, and from m> Beneral knowledse of tne atiains 
+ ee. ie ae 
+? i? = = Ve “ a = | 8 Pe eo 7 *# ‘ 5 dl +) ber . Po 
oi : hen 3 Or, Pes te hy I nO Th ol ill G re a" ae | 1 hs om | pe Ve ta .- me C 1 ts ty ee # 
' f - — im a ra. i _ - rt = oe = _ “ors 7. 
mangcenent of tra American Granhovinone Commany. THis fact was 
# 
ey] i AY St Yeh nay a pe ee Ve in oad Lr us a hast (2 Ls 
aie titted al Ly mnaa S001 salt =] fol Orne wee ha A  # ' * 
© 
} 3 : is -a Comnaant, but | ' ive the fd3utea 
noz the President of tha Company, but I vannot sive the 12t¢ 
} as ae a ] ue — es » > ; = 1; oe i ia vs Fi Ty 44 4 ae, 
espn he =S5°* niet thet one AL LUG. Ll Lit Polumsi ot ' rong, a €4 “** ai Won, 


a 


in L694 towcnt a large nmumte- of revords from the Jnit2a Staves 
Phonosrath Comvany. Soma time in tne fall of 1894 1 was Loo'te 
inz at some records tx2t hed been bought cy tha Colmbhla 
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serds copied mechanically from revor 


sound directad into g Phonograph. 1 svoke to Ti. Dorian | 
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yveile thar ware furnisnines auplivates those duplicates vers 
, | 

just as food cr bettsr than criginals. “Mr. Faston about | 


that time showed mea a revord of a RFaldwin Cadet Pand which h- 


—— 


had got from the United States Ph: nosraph Company, ind asxed | 
yn? wheather it was an original or a duplicate, and I told nui 
that 1t was a duplivate. I vould not tell that trom che 


‘sound of it, hut is was made on a Light#colored blank, = 
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JNITED STATES OIRCUIT COURT 





Nistrict of New Jersey 


EE Re er ee SL: Meee ee ee RRO FLO een nee Taree? wis 
AMERICAN GRAPNOPHONE COMPANY : 
Pitff. : 

- VS -« 

UNITED STATES PHANOGRAPH COIPANY et als.,: 
Defen'ds : 


Stute of New Jersey: 

7:83 
County of "ssex : 

AT“ CORNING CLARK being duly sworn 

accordine to Yaw on his oath says: I am a resident of New York 
New York, and am the Secratary of thea United States Phono} 
mravh Tompany. I haves heen in the Phonosraph business sinve 
“he besinnine of the husinesss. tf "as A clerk in the North 


Arwies abrrut- Wan wnt 
Amerivan Phonosranh Sompuny we the time of its organization, 


A 
ami remained tnere nntil it wasplaced in the hands of a Ree 
saiver in Ansust 1894. I then went into ths "honosraph busi- 
nass for mysalf for 2 while, and then went into tha emmloy.of 
tha “ramovhone Company, which is also 2 talking machines Come 
many. I left that Company in March 1897, and want into the eme- 
ploy of the WInited States Phonozranh Company at Nowark, and 
have been in that emnLloy ever sincsa, “vy nosition in the 
North Amerivan Phonograph Company and my connection with the 
talking machines business sihca, snatles ma to sneak positively 
about the various details of the business. JI know that in the 
vaar 1892 'r. Edison hegan to make eee records by conye 
ing orisinal records mevhanivally. This was done for ths 


North American Phonograph Comnany, and that company sousht to 


establish a business of selling duplicates to its various sub- 
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gommanties,. Tha nited States Phonosranh Convany hesan to deal 
wtth the North American Phonosranh Company in thea year 1894, 
If was a vary lirse purchaser of machinas and blanks. Its main 
business was making and salling révords which were male on 
hLanks purvghasead from tha North American Phonosrapnh Company. 
I learned in tne latter wart of the year 1594 that the United 
‘+ 93t98 Comnany was maikins duplicites by a mechanical means, 
similar to that e«mnloyed hy Mr, Edison in 1892. On acvount of 
soning in contact with the officers o° that company I may have 
satten this information earlier ‘than the other versons in the 
trais, bat I am sure that in the wear 13895 it was generally 
known throughout thea trate that the Unitad States P’ onosraph 
Company made and sold machanival dunlicates of original records 
When tha graphonhones were first put out they were a | 


commlete failura. Tha soft wax blank was not fitted for its 


purpose. The phonosrarvhs which 158d a solid wax blank were 
somewhat mora successful, »ut it was not until ir. Hdison ine 
vented his hard soap blank and recording and. reproducing 
roints of sanvhire that the Phonosraph came into any considere- 
able uss. Thea Enison ravording or cuttings point is in the form 
of a cylinder and the recorder is in the form of a ball. Soon 
after '?. Edison brought ais soan blank and these recorders 
and reppoducers ext, they were adontead by thea Amertuan Granrhoe 
mhone Comrany, and ever since that tima have heen nsed on that 
machine. In my judgmant they are essential to the suceess of 


the sraphophons. 


Sworn to and subseribed this 


23th day of May, &.D. 1898,at 


os £8 868 og Ot 


Newark, before me 


centage 


jetr (Pr 2r One, 
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WILLIAM FREOSRRICK FPRAISERG being duly 
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svorn on nis oath sevyss. I sia in : mploy of tne .inited | 
States Prhonesranh TOMNM FAA YUT lL-heave hean in that ermiloy tor | 
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nthe orisinals. Il have marked the originals with my initial 


eer 


ani tre ficures"1L" anq "2" rasnectively. 1 havs marxed ns | 
copies With my initials and tne fi sures. "3" and "4" resneutives 

yy Me's if 4.\csng of “lo. J’ and- Nous of No.2. I offer-these. 
senibits as part of His acfidavit. ) 
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UNITED STATES CIRCUIT Cour? 


mat 


District of New Jersey, 


AMERICAN GRAPHOPHONE COMPANY, 
-VS- : I N EQUI? Y., 
UNITED STATES PHONOGRAPH COl- 


PANY et als. 


Cleveland Waleutt beins duly sworn 
on his oath says: I live in New York, and am Secretary and 
Treasurer of Waleutt & Leeds, Limited, a corporation organ- 
ized under the laws of the State of New Jersey, and ensaged 
in the talkines machine business in New York City. The 
Company handles phonogranhs and graphophones and records 


and supplies for tliem. I was connected with the North 


|American Phonograph Comnany from its organization until it 


went into the hands of a receiver. At- first I was hbook- 


| 
| 
| 


| 
} 
| 


| 
| 


‘| 
i 
\ 
‘4 


keeper and afterwards Secretary of the Company. IT am fam- 
iljar with its business and with the talking machine busi- 
ness in general, I know Mr. Easton. He has been identi- 
fied with the graphophone frofa the time it was first ex- 
ploited, He was one of the controlling spirits of the 


Columbia Phonograph Company (one of the sub-companies hav- 


ing a territorial license from the North American Phonograph 


Comyany) and has always been identified with the management 


| of the American Graphophone Company. 


The North American Phonograph Company controlled 
w 


its Presi- 
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the phonograph patents, and Jesse H .Lippincott, 





SS ee. 





dent and principal stockholder, was the sole licensee untay 
the graphophone patents. Under a contract made between 
the American Graphornhone Company and Dippincott’on Angust 
sixth, eighteen hundred and eighty-eight) the North Ameri- 
can Phonograph Company was licensed to handle phonoeraphs 
and supplies on a royalty. While the North American Pho- 
nograph Company controlled the phonograph patents, the 


Edison Phonograph Works had the exclusive right to manufac- 





ture under the patents. So the Works manufactured all the 
phonographs and supplies, including blanks. The royalties 
due to the American Graphophone Company on phonosraphs and 
supplies was paid by Mr. Lippincott to that Company. I 
kept Lippincott’s books at that time and so speak from ac- | > 
tual knowledge. The New Jersey Phonograph Company was a 
sub-company with a territorial license from the North Ameri- 
Phonograph Company. On all the phonographs sold by the 
North American dhonograph Company to the New Jersey Phono- 
graph Company, the royalty was paid by LEyprscett to the . 
American Graphophone Company. 

The gravhophone with its wax covered paper cylin- 
ders proved a failure from the commencement of the business. 
The phonograph was not a commercial success, but after Mr. 
Edison invented his hard soap blank and sapphire recording 
stylus and reproducing vall, an amusement field for the 
phonograph soun developed. Slot machines with phonographs 
playing msic were started with success, As a result, the 


efforts of those in the ousiness were turned toward makings 





os oa 
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musical "records" for amusement purposes. 
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Of employing musicians and Singers to make origiral recoras 


. | - | 
| Was excessive, many attempts were made to copy the originals * | 


mechanically, The ?Pirst pian tried was the elSetrotype | 
| moulding plan of Mr.Edison, which did not succeed. Then 
attention was turned to the meclianical duplicating process 
of copying the indentations of a record on to a blank by 
the use of two phonographs mechanically connected. The 
method eventually proved a success. Mr.Edison tried it as 
early as eighteen hundred and ninety-one or eighteen hun- 

| area and ninety-two, as also did others, At that time 
 téppincott was paying the American Graphophone Company a 
“royalty on the suppiirez blanks and supplies furnished by 
the Edison Phonograph Works to the North American Phono- 

| pwapn Compaty:. 

When the North American Phonograph Company went 
into the hands of a Receiver, I, with three partners bought 
from the Receiver the record making plant of the North 
“American Phonograph Company. Afterwards, two of my part- 
ners, Miller and Hagen, left the business and Mr.ueeds, my 
other partner, and I continued it. We were hampered by 


} 
‘lack of capital and continual law ‘suits brought against us 


| 
h 


‘both by the phonograph and the graphophone interests. Ir. 


| 
jLeeds and I, had turned our attention chiefly to the making 
Hl 

lof duplicate records, thinking that to be the money-making 


part of the business. After many experiments I devised a. 
‘scheme for mechanical Sep AnGene Ny BBG of two phono- 

i 

\Sraphs with an ganitional. nechanteat attachment that proved 


A suit was brought against our firm 1 OO of onde ae 
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very successful. 
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United States Circuit iin 


District of New Jersey 


| 
Anorican ¢ iréiphioshone Com-= 3 | | 
pany _ 

| Plaintiff 


| 
| 
VSe In Equity | 
United States Phonograph . 
Company | 
Def endant 
| 
| 
| 
| 
| 


tate >of New Jersey : 
: 


| 
: according to law on his oath says,.I. 





County of Essex : sSe Walter J. Knight being duly sworm 


' one of the official stonographers of the Court of Chancery” 
ime have been a Court Stenographer in this State for the last 
hn years. In Eighteen hundred and eighty nine when 
a Phonograph and Graphophone were first being exploited 


ee ee 


| 


 cormercially I hired from the New Jersey Phonograph Company a 
| Graphophone to use for transcribing testimony. The blanks thi 
tha came with it were long rolls of paste board with soft 

| black wax on then. After taking testimony in a case I tried © 
| dictating from itiy notes to the machine and having ERnritinne | 
lin my employ afterwards transcribed the dietation. I made a 


= trial of it but it proved a failure. It was found 


impossible to reproduce the dictated matter sufficiently 


0 ee 





clearly for it to be understood. I soon had to abandon the 





| 
i use of the machine. 
| Ul llee 


sworn %O0 and subscribed this 





syste day of May A. D, 18938 
; ste. aymond'R. Wile 
I 7 Ze. I Skegraet~, LE ae eee e pas atl 
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UNITED STATES CIRCUIT COURT, 


District or New JERSEY. 








Auurnican GRAPHOrHONE CoMPANy, 


Plantes, 

vs. In Eyuity. 
Ustren States Psonocrarn Company 
et als. Defendants. 


AFFIDAVIT {OF GEORGE BE, TEWKSBURY. 


Strate or New Jersry,) _ |. 

County or Essex, ("-  . 

George E. Tewksbury, being duly sworn according to 
law, on his oath says: Iam one of the defendants in the 
‘above cause. In the month of Jannary, eighteen hundred 
and ninety-four, I became a stockholder in the United States 
Company, and was elected treasurer. I} had entire charge 
and direction of the company. Victor H. Emerson was 


mominally president and general manager. He severed his 


‘connection with the company in February, eighteen hundred 
vand ninety-seven, and S,S. Ott was elected president and 
‘general manager in his place. I remained treasurer and 
actual manager of the company until the spring of eighteen 
hundred and ninety-seven, when I resigned and became 
general sales-agent of the National Phonograph Company, 
one of Mr. Edison’s companies, which owns the phonograph 
patents, and has a license under the patents of the complain- 
ants. I resigned that place on September first, eighteen 
hundred and ninety-seven, and then became, under sslary, 
the foreign sales-agent of the United States Phonograph 
Company, which ple co Tnow hold. Jam neither an officer 
nor director of the United States Phonograph Company, 
but am a minority stockholder, holding less than one-third 
of the stock of the company. In addition to being foreign 
sales-avent, I also at times act us purchasing’ agent under the 
direction of the officers of the company. 

I am a stockholder in the corporation of ’Walentt & 
Leeds; Limited. My association with Waleutt & Leeds 
arose through their dealings with the United States Phono- 
graph Company, frota whom they purchased goods. Wal- 
cutt & Lecds came to me about a year ago and sought to 
interest ine in their business. They stated that they had a 
copying process that would prodnee a good commercial copy 
or “duplicate’’ record, as it is called in the trade, at acheap 
price. They also said that they could make a’great deal of 
money in their retail businessin New York City if they had 
more capital. I tiually coneluded to invest some money in 
their business. That was on or about December eighth, 
eightcen hundred and ninety-seven. My principal induee- 
ment for going in was that their method of making cheap 
duplicates promised to be a money-making investment. At 
this time I had not ceased to’ be either an officer or direétor 
of the United States Company, and that company had no 
interest whatever in my investment. In order to avoid any 
liability beyond my stock subscription [asked them to incor- 
porate the business. They did so, and I took%some of the 


_ Stock. I haye taken no part ne sper Speen of their ia 
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~affgirseither commercially or legally. Sneh management 


has been entirely in the hands of Messrs. Waleutt & Leeda, 
the officers of the company, and their counsel was Mr. West, 
with whom I never have had any relations. At the time 
I took stock in the company I did not know of the exist- 
ence of the suits brought by the AmericaniGraphophone 
Company against Messrs. Waleutt & Leeds, except that I 
had heard that the Graphophone Company had started liti- 
gation against some of its competitors, and that a suit had 
been brought agaitst Mr. Waleutt for making phonograph 
blanks. I did not know that any suit had been brought 
against either him or Mr. Leeds on the duplicating process, 
and I understood that the litigation against one or both of 
them was on account of the blanks which I understood Mr. 
Waleutt had made. So far as I know, the incorporation of 
Messrs. Walentt and Leeds’ business had no reference to the 
litigation. [I was not consuited in reference to the incorpora- 
tion so far as it liad a bearing on the litigation. I desired in 
the matter only to limit the extent of my liability. After I 
had put my money in the business I was told by, Walcutt of 
the nature of the suit and of the decision against him and 
Leeds on the duplicating process, and on account of my 
investment in the stock of the company I was present at the 
hearing when Judge Wheeler stated the form of the decree 
first signed by him. I bought my stock in the company 
from Messrs. Waleutt and Leeds with the understanding that 
the company was free to do business on the expected lines, 
and since the injunction decree against them I have rescinded 
my purchase of stock, and am nowir negotiation with them 
which wil! effect the retnrn of the stosk te them and ‘an 
adjustment of the advarces I made to the company under 
the agreement at the time of the purchase. 

Tam a resident ord citizen of New Jersey. I have no 
place of business in New York State No papers were-ever 
served or me in the suit ogainst Walantt & Leeds, Limited, 
and no attorner represertel me in the suit. About April 
fifteenth J] received, in a ‘etter from the complainant’s 
counsel, a copy of what purported to be an order for a pre-. 
liminary injunetion against the defendants in that suit. 
annexed to it was a notice to me individually and as a. 
stockholder cf Walentt & Leeds, Limited. Idid not know’ 


~ what to make of this, and at once pli: -d the matter in the: 


hands of my counsel, Mr. Hayes. 

The blanks referred to in Mr. Easton’s affidavit were pur- 
chased by me from the Unite] States Phonograph Company. 
They were not used for record making, but were sold as 
blanks to the foreigu trade. The reason these blanks were 
bought from the American Graphophone Company was 
because the demand for blanks was greater than the Edison 
Phonograph Works could supply. The United States Pho- 


nograph Company, with exception of one other order, always 


handled ouly the Edison blanks. 


, T am familiar with the history of the phonograph, the 


organization of the various companies and of the growth of 
record-making from the inception of the enterprise. I was 


one of the origina! organizers of the business and have been ~ 


in it ever since. 
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From the first, the phonograph business proved unsaue- . | 
cessfal so far as the commercial use of the phonograph waa 
concerned ; but a remunerative trade in making and selling 
so-called “records” developed. These records are made by 
employing musicians, singers and the like, to sing or play 
into phonographs. The records so made are then copied or 
duplicated, and these records, both the original and the 
copies, called in the trade “duplicates,” are sold to the pub- 
lic for amusement purposes. It was found impracticable to 
supply the public demand with originals only, for it was 
impossible to keep a full stock of all subjects advertised ; 
and to make them as ordered, was, of course, too expensive. 
Therefore it became the practice to keep in stock one or 
two especially good original records of each title as. 
“master ” records, and to make copies from them to fill 
erders as received. ; 

There is a difference that should be understood between 
an “original” record and a “master” record. A master 
record is an original selected froma large number of records 
on account of its superior reproductive qualities; such as. | | 
carrying power, clearness, musical color, and abundance of | | 
tone. It must also be mechanically perfect, as any copying b | 
machine necessarily exaggerates mechanical defects. A | 
good master can be copied a number of times. While good 3 
commercial originals can be produced more cheaply than 
good “duplicates,” such a master is, of course, of much ! 
greater value than either. | 

This was the situation in October, eighteen hundred and | 
ninety-four, when the Graphophone Company filed its bill eS | 
in this Court to restrain the United States Phonograph, 
Company from making and selling records. The phono-. 
graphs used by the United States Company had been pur- 
chased from the North American Phonograph Company 
and had been licensed by the American Graphophone Com- 
pany. The duplicating machines used by the company 
were made from these phonographs. The blanks were 
purchased from the North American Phonograph Company. 
In that suit, brought by the American Graphophone Com- 
pany iu this Court against the United States Phonograph 
Company, I, as an officer of the company, was made a party 
defendant. There was alsc a suit pending at the same time 
in this Court against the Edison .Phonograph Works, in- 
volving the validity of the cutting or engraving patents » 
held by the American Graphophone Company: In thissuit 
against the United States Phonograph Company, it was 
admitted by. stipulation that the phonographs used and sold | 
by the United States Phonograph Company were licensed . ¥ 
under the patents of the American Graphophone Company, 
and the issue was confined to the question as to whether, in 
making and selling original and “duplicate” records, the 
United States Company was infringing the patents of that | 
company ; and whether their patents, as far as they referred 
to making and selling records, whether, original or dupli- 
yeates, were valid, ei, —— 
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A preliminary injunction was asked for and refused. | 
Testimony was taken in this suit, and it was argued on final 
hearing before the late Judge Green, but no decision was 
ever rendered by hima, Aftor_his death, a compromise was 
arranued between the various interests involved in the liti- 
gations, and, as part of it, the suit against the United States 
Phonograpli Company was discontinued, and a decree en. 
tered by consent’to that effect. Negotiations for some éuch 
settlement had long bee: pending. This settlement was 
made with the intention that the United States Phonograph 
Company sliould have the right to carry on its business 
undisturbed in the!’same manner as heretofore, and to make 
and sell records, both original and duplicate, as theretofore, 
without interferonce from the plaintiffs’ patents. But for 
that understanding we would not have consented to a dis- 
missal of the suit without an adjudication; that would have 
protected the United States Phonograph Company in its 
business as then carried on. It wis my understanding and 
‘that of everyone connected with the'litigation [that such an 
arrangement had been reached. Under no ‘other cirenm- 
stances would I have§%consented in behalf of my company to 
a settlement without_consideration. 

The suit cost us over $6,200; the case and briefs 
were completed; we were advised that we had a per- 
fectly good ease, and I considered the discontinuance to 

amount to the same as 4 decree for the defendants on the 
merits; that is, a victory for ns. Otherwise, I never would 
have consented on behalf of my company to‘the settlement. 
In the preparation of the ease we-had all the advantage of 
Mr. Edison’s active co-operation in the’suits, the help of his 
patent counsel at his expense, and the large mass of testi- 
mony, given at histexpense by the experts associated with 
him ; and, of yet more value, his own experiments, to which 
he devoted much time; and his depositions. As the suit 
against us involved his right to make phonographs and 
blanks and reeords, hi; interests were identical with ours, 
and in helping ia the di feuce of our suit he was also fighting 
his own battle. The effect of the settlement with the 
Graphophone Company was to license his factory under 
their patents and to do away with any reason on his part to 
- participate in any #future suit against us under those 
patents. I was aware of all this at the time of the 
settlement. The form of the agreement was shown to me 
before it was executed. Just before it was executed there 
was a conference in regard to its. terms between Messrs. 
Dyer & Driscoll, (Mr. Edison’s patent counsel,) Mr. Gilmore, 
(Mr. Edison’s general manager,) and the counsel for our com- 
pany, Mr. Hayes. Mr. Gilmore and Mr. Hayes conferred with 
me just before going to the conference, and, as soon as the 
form of the agreement was finally decided,treturned at once 
“to me, meeting me at my apartments, and reported what 
was done. [I realizedgthat the United States Phonograph 
Company could never again prepare so strong a case on the 
patents, and I never would have considered for a moment 
the proposition to discontinue the case if I had not~ under- 
stood that the discontinuance was in effect a decision in our 
favor. At the time this” suit was in progress, and at the 
time of this settlement, I was in entire control of the busi- 
..ness and affairs of the United States Phonograph Company. 
Althongh, nominally, I was treasurer, the management of 
the company was exclusively in my hands. Mr. Emerson 
was nominally president and general manager, but he had no 
control or knowledge of the exeeutive details of the busi- 
ness. He superiutended the record-making department. of 

. the business, but did nothing oitside of that. 
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From the inception of the record business of the United 
States Phonograph Company, the Columbia Phonograph 
Company purchased records of its manufacture, both original 
and duplicates. The Columbia Phonograph Company was 
a local phonograph company, originally organized for the 
conduct of business in the District of Columbia and Delaware 
and Maryland. It was practically the same as the American 
Graphophone Company with respect to individual member- 


‘ship and management. My. Easton was formerly the presi- 


dent of the Columbia Phonograph Company, and has always 
been the active power in the American Graphophone Com- 
pany. Those interests have remained identical to this time. 
Mr. Easton is now president of the American Graphophone 
Company, and his chief associates are the men who have 
been with him from the first. The Columbia Phonograph 
Company General is the selling company for the American 
Graplhophoue Company. Mr, Easton also controls the 
Columbia Phonograph Company General. The American 
Graphophone Company is exclusively a manufacturing cor- 
poration, and does not sell directly. 

As betore®stated, the Columbia Phonograph Company, 
from as early as 1894 until recently, has always been alarge 
purchaser of the United States Company records, both 
original and duplicates. They were aware of the methods 
which the United States Company followed, and always 
made their business arrangements with it accordingly. They 
bought “ masters” and originals from it, in contradistinetion 
to duplicates, as well as duplicates; and on one occasion 
offered a price in excess of the retail selling price, if it could 
furnish them “masters” exclusively on an order that they 
had placed. “ Masters,” as [ have before explained, are 
exceptionally good original records which are used to make 
duplicates from. 

On one oceasion, about 1895, Mr. Easton and Mr. 
Cromelin met me at the United States Phonograph Com- 
pany’s office, and desired to purchase the discarded duplicate 
records which we threw out for mechanical and other 
defects, saying that there was a market for that class of 
goods as well as for the better grade. Several times I have 
talked over with Mr. Easton the cost of manufacture of 
records, both originals and duplicates, and long before they 
began the suit in October, eighteen hundred and ninety- 
four, against the United States Phonograph Company he was 
fully aware that we made and sold both originals and 
duplicates. The American Graphophone Company, of which 
Mr, Easton is president, through its superintendent, on one 
occasion, before the settlement of that suit, made an attempt 


toengage the services of Mr. Capps, an employee of our 


company, to make machines for them for duplicating 
records. 

There has been no secret about the methods of this 
branch of our manufacturing business, except as to the 
mechanism itself, and the Graphophone Company has been 
fully informed at all times since the latter part of 1894 of 
the class of goods we were inaking and the means employed, 

The United States Phonograph Company commenced 
active business in Newark in January, cighteen hundred and 
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~minety-four.. It purchased from the New Jersey Phono- 


graph Company plionographs with which to equip its record 
plant. These machines had been purchased from the North 
American Phonograph Company. !They were{manufactured 
by the Edison Phonograph Works for the North American 
Phonograph Company at the time that Mr. Lippincott con- 
troled the North American Phonograph Company and was 
the sole licensee of the American Graphophone Company. 
Under an agrcement made between Mr. Lippincott and the 
American Graphophone Company on August sixth, eighteen 
hundred and eighty-eight, Mr. Lippincott was licensed by 
the American Graphophone Company, under their 
patents, including those upon which the present sult 
is brought, to purchase and sell phonographs under a license 
fee of $10 for each phonograph, to be paid by him to the 
American Graphophone Company. These phonographs 
which the United States Phonograph Company purchased 
from the New Jersey Phonograph Company were some of 
‘those which Mr. Lippincott had sold under the .above-men- 
tioned license. 

During the time I was treasurer of the ‘United States 
Phonograph Company, and while I managed its affairs, I 
was entirely familiar with its business, and since that time, 
although I have not been in control of ‘its business, I have 
been familiar with its affairs. I know that all. the blank 
cylinders purchased by the company, except one lot pur- 
chased about two years ago from the American Graphophone 
Company, and the lot referred to in the moving papers in 
this suit, were bought from the North American -Phono- 


graph Company or its receiver, or the National Phonograph 


Company. Ever since the settlement and agreement between 


the interests of Mr. Edison and the Graphophone Company | 


all the blanks purchas:1 from Mr. Edison’s companies have 
-been licensed under the patents in suit. So that all the 


blank cylinders that the United States Phonograph Company | 
-has ever used or sold have been either purchased from the 
-American. Graphophone Company or from its licensees. 


I notice in the affidavit of Victor H . Emerson thata 


. ‘statement is made that reports were made to me daily of the 
number of duplicates made by the United States Company ; 
**and that those reports were destroyed under my instructinos. 
_“Thatisa fact. The purpose of these reports was to enable me 
_ to keep track of the efficiency of the duplicating plant, and 
“the amount of work done daily by the employees: in charge 


of those machines. These reports had no permanent value 
aud were not apart of the bookkeeping plan of the com- 
pany’s business, and were ouly memoranda for my personal 
information. Full record of the company’s business was 


kept in the books regardless of these reports. I had no 
“purpose in having these reports destroyed except the fact 


that they lad fultilled their purpose, and were of no further 
use. : 

The following letters from and to the Columbia Phono- 
graph Company relating to the purchase of records, both 
original and duplicates, ure from the files of the United 
States Phonograph Company. 


eae a 2, = —— = a = eee —_ Sey 


al 
Ce ee 





= 


9 


t 


‘ll 
- nl i 


Raymond R. Wile 
~Reseatchedailyrary’ 


ce)! 


q* 


( 


" 


Newark, N. J., Sept. 24, 1894. 
E. D. Easton, Esy,, 
Washington, D. C. 
My dear Mr, Easton—As yon scem to consider it good 
business welles to cinplev talent whose work has become 
identitied with cre ume of this company, and whose repu- 
tation is owing wholly to Mx. E:merson’s personal instruc- 
tions and work with them, Isee no reason why I should 
. longer ‘resist the wishes of those associated with me, and 
| refrain from mannfactnring U. 8. Marine Bands. For more : 
than two months [ alone lave setup my judgment against ; 
theirs. ) 
% # # & # # 
Yours very truly, 
(Signed) Gro. E. Tewxszury. 


Wassincton, N. J., October 20, 1894. 
United States Phonograph Company, 
87 Orange Street, Newark, N. J. : 

Gentlemen— Your favor of the 19th inst., acknowledging | 
receipt of our recent erder for 173 records has been duly 
recived. — 3 

We thank yon for your-pleasant attitude in this respect. 

The list of records necessary to complete the order for : 
one thousand is now being prepared, and will be forwarded 
to you when completed. We note also the inerease in price . i 4 
of your records to $650 per thousand. 7 

Please observe particularly that ‘“ Master” records are 
what we desire, free froin scratches or imperfections of any 
kind. 

If it is more agreeable to you, and yon will so indicate, 
we may be able to send you the list from day to day, rather 
than await its entire completion. ae 

Yours very truly, — . | i 
(Signed) R. F. Cromentn, 
Secretary. 

P.S. Because of Mr. Easton’s absence in New York 
until Wednesday, I think it perhaps best that we hold the 
entire list here until his return, instead of forwarding in 
sections, as*above*suggested. | R. F. C. 
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Newark, N. J., October 22, 1894. 
Columbia Phonograph Company, 
Washington, D. C. 

Gentlemen—Your valued favor of the 20th, by Mr. 
Cromelin, is reecived. We will await Mr. Easton’s return 
for confirmation of order. If you particularly desire master 
records, as you call them, we will fill the order to the best 
of our ability with that kind of records. It is needless to 
add that under such circumstances you could not expect a 
large order filled to title. We might have twenty of any 
given record one day, and the next morning not a single : 
record in stock. All records should certainly be free of i 
Beratches or imperfections, and the Columbia Company ) 
knows it is at liberty to return for full credit, by paying the 
express charges in the customary way, any records that it 3 
deems faulty. ) 
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Yours very truly, . 
(Signed) V. H. Enterson, 
Manager. 
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COLUMBIA PHONOGRAPH COMPANY, 
919 Pexnsytvanta AVENUE, 
Washington, D. C., Oct. 10, 1895. 
United States Phonoerarh Company, 
Nowars, NV. : 
‘Gentlemen: 
— Wehave your favor of the Sth inst, and are quite satis- 
- fied with the proposition you make to furnish perfect mas- 
ter records at from $1 to $5 osch. according to the subject. 
We enclose herewith a list of such records wich you may 
send us, subject to return if not satisfactory. We hope 
these wil! prove so well suited to our purpose that we can 
place other orders with vou. | 
Very truly yours, 
(Signed) F. Dortan, 
Manager 


UNITED STATES PHONOGRAPH CoO., 
87-91 ORANGE STREET, 
Newark, N. J., Oct. 12, 1895. 
Columbia Phonograph Co,, 
Washingion, D. C. 
Gentlemen : 
_ We duly received your favor of the 10th inst. There are 
so many of the records asked for that we cannot supply you 
with, that we fear you would be disappointed in the small 
shipment we would bo able to send. To make new masters 
‘especially for you would require a zreat deal of time and 
“expense that no order of this kind would justify. We can, 
_ however, furnish you at once with the orchestras and Spen- 
~ cers, and one or two of the others, if you desire. 
Yours very truly, 
United States Phonograph Co. 
(Signed) V. H. Enterson, 
Manager. 


COLUMBIA PHONOGRAPH COMPANY, 
919 Pennsytvania AVENUE, 
| Washington, D. C., Oct. 14, 1895 
United States Phonograph Company, 
87 Orange Street, — 
Newark, N. J. 
Gentlemen : 
We are sorry to learn you cannot fill our order for records 


as given. We assumed that you could furnish masters of | 


anything on your catalogue. Kindly send forward the Iss- 
ler and Spencer records and any of the others which you can 
furnish. Would it be too much trouble to mark on your 
catalogue and send to us a list of such records as you can 
furnish at this time, and then we will immediately send you 
- .an order for whatever we can use. 
_ Very truly yours, 
. (Signed) F. Dorray, 
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UNITED STATES}PHONOGRAPH CO., 
§7-91 Orance STREET, 
Newark, N. J., Oct. 16, 1895. 
Columbia Phonograph{Co., 
Washington, D. C. 
Gentlemen : 

Your esteemed favor of the 14th inst. is received. We 
will select the Spencer and Isslers as requested, and ship 
them ina day or so. Replying to your further inquiry it 
would not be too much trouble to mark others on our cata- 
logue if the method were practicable. But to secure the 
kind of records you want would require us to go over our 
entire stock and make a test that would take many days in 
order to mark the catalogue. We keep all records together 
regardless of method of manufacture, the quality being the 
only consideration when the goods are stocked. We appre- 
ciate your willingness to pay a fair price for the goods, but 
marking the catalogue would not answer your purpose be- 
cause we cannot ourselves tell which are originals and which 
not, except on testing or examining each record. The stock 
numbers a great many thousand cylinders. 

Yours very truly, 
United States Phonograph Co. 
(Signed) V. H. Emerson, 
Manager. 


On Angust Ist, 1894, I received a telegram from Mr. 
Cromelin,of the American Graphophone Company,asking me 
when Mr. Emerson of our-company could meet Mr. Easton, 
to arrange for the disclousre of the method by which the 
Edison blanks were made. I replied by wire as follows, 
confirming the advice by subsequent letter, copies of both 
of which I include in my affidavit. 

I talked the matter over with Mr. Emerson, and he told 
me that he had? met Mr. Cromelin at Atlantic City, where 
the Columbia Phonograph Company had an exhibition 
parlor, and Cromelin informed Emerson. that the Grapho- 
phone Company could not, make a usable blank, and were 
in great need of such knowledge as would enable them to 
manufacture a product that would be serviceable for record- 
making. The following are copies of the telegram and 
letter that we sent in regard “to making blanks. The tele- 
gram and letter to which these“were replies were placed in 
the hands of Dyer & Driscoll, our counsel, for use in the 
former suit, and I caunot find them among our papers. 


Newark, N. J., Aug. 2, 1894. 


E. D. Easton, 

_ 919 Pennsylvania Avenue, Washington, D. CO. 

I courteously declined giving Cromelin the information. 
Was not ready to act on the matter then and ain not now. 
| . Hi. Exrson. 


(Signed) V. 
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Newark, N. J., Aug. 2, 1894. 
E. D. Easton, Ese., - : 
Washington, D. C. 
° Dear Sir—Confirming my wired reply to your inquiry of 


, = the Ist inst. about blanks, I beg to say that I think Mr. 

mal Cromelin must have misunderstood me, ornot have expressed 

himself clearly in his letter to yon. I said to him that I 

was not prepared to go into the matter, and would not do 

so. I tried to say this as courteously as possible, as he will 

no doubt state. I have nothing to add to that decision, and 

es could not undertike to deal with the si ei much as | 
should like to oblige yon. 

Yours very truly, 
(Signed) V. H. Emerson. 


( 





The history of duplicating sound-records begins at the 
very beginning of the history of the phonographs. From 
_the time this instrument was put®ont until the present éx- 
‘perimentalists have not ceased in their*efforts to produce a 

duplicate that would equal, or approximate to, the original 
- sound-record. With Mr, Edison’s earliest English patent, 
_No. 2,909 of 1877, is anf accompanying drawing showing 
“speakers, which is the recording and reproducing device of 
the machine, with reversed points, which is practically *the 
keynote of mechanical duplication. 
‘ The first original records were unsatisfactory, and the du- 
3 plicates of them were correspondingly poor. There were 
then no opportunities for procuring good original records of 
sound, and the mechanism of the phonograph was imper- 
fect. The graplophone had not then been perfected. The 
graphophone cylinder was of paper smeared with a; mineral 
_.asphalt called ozocerite, and no matter how perfect was the 
.sreeord recorded.on this.cy'inder, the reproduction was al- 
ways hollow and unsatisfactory. The recording points used 
» at this time were of steel and they became corroded over 
night, and without renewal, were practically useless. Nor 
. was the use of horns understood at that time, and there 
is were the usual difficulties which attend upon the beginning 
of any invention. 
- A very common experiment at that time was the connec- 
_tion of two machines by the means of a piece of ordinary 
_ tubing, from the reproducing diaphragm of one, to the re- 
- ‘i cording diaphragm of another. This experiment was prob- 
-ably tried by every user of the machine. There were 
thirty-one subsidiary companies, and each one had an alleged 
expert, and much of the time of these “ experts ” was occu- 
pied in the development of means by which musical and 
x : other records of the machine could be produced. The ob- 


= stacle in this case was the high cost of original records and 
_ their scarcity. 
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Among the men who were engaged in this work was a 
‘young man named Donglass, and he seeured a patent on the 
Tubber-connection scheme. Shortly after he went into the 
employ of the Columbia Phonograph Company, of Wash- 
‘ington, assigned his patent to them, and they duplicated by 
‘this means. The result was a failure. The difficulties of 
the tube scheme were obvious. The rubber absorbed the ; 
over-tones and affected all the tones so that the volume of 
sound which reached the recording diaphragm of the second 
machine was weak and not natural. This defect must 
always follow upon this method, and experimentalists soon 
discovered this fact, and abandoned the tube-connected 
machines. 

Mr. Edison had a scheme for reproducing the records by : 
a process of electrotyping the originals, but the mechanical 
difficulties were too great, and this was also abandoned for 
the time. 

An experiment much tried was one which effected the 
transference of sound by electrical means, and which we 
ealled the telephone way. Probably a dozen phonograph 
men engaged in experiments of this kind. They found 
that the loss of tone and harsh surface continued, and that 
the difficulties of making records that would reproduce 
satisfactorily, was very great. No duplicate records of this - 
manufacture were puton the market that I know of. I 
tried many experiments of this kind myself, and they failed. 

Lieutenant Bettini, following upon the old Edison idea of | 
‘the mechanical transference, made a machine and secured | 
a patent thereon for duplication by that method. Mr. 
Hagen, until lately an employee of the United States Phon- 
ograph Company, who was at that time working for the 
New York Phonograph Company, became acquainted with 
Lieutenant Bettini. Bettini was then at work on his dupli- 
cating experiments, but had not secured results which were 

‘satisfactory, owing to defects in the mechanical connection 
of his apparatus. Mr. Hagen suggested several ideas to Mr. 
Bettini, and in three or four days they had a fair working 
duplicating machine, made on the mechanical principle. iy 
The patent for this improvement was afterwards issued to _ 
Lieutenant Bettini. ; 

Following upon this, Mr. Edison, who had never hereto- 
fore made any records, started a duplicating plant at ‘his 
factory, also on the mechanical principle, which was at the 
time supposed to be a secret trade process, but which was 
in reality parallel mandrels with an intermediate speaker 
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and reversed recorder and reproducer. The first’experiments 
in this line werejwith two mandrels, end to end. The vi- 
brations of the record were transmitted? by an additional | 
parallel shaft, carrying arms which had a¥recorder and a 4 
reproducer. The lost motion to this process was so great : “ " 
that the records were of no value. | : 
_ The Edison duplicate records were put upon the market 
in 1892 in® considerable quantities by the North American 1 
Phonograph [Company, whichfat that time controled the ; 
patents. They did not ;provefa commercial*’suecess, being ! 
deficient in many of the qualities which make a record of | : 
commercial value. They lacked loudness, firmness and | : 
tone. They were harsh and ‘metalic inSquality, and while 
a considerable number of them were put out by the sub- ~ 
companies, acting under authority of the North American - : 
Company, the manufacture of the product was soon discon- | 
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Mr. Edison, however, still clang tothis scheme of an elec. 
trotype™ reproduction, but, up to the present has never 
developed it. | 

Some time, probably a year, elapsed before further results 
develoned, The tube scheme had been abandoned by all 
The electrotyping method was impracticable. The telephone | 
scheme had not worked ont. Experimentalists still clung to | 
the idea of a mechanical connection. Mr. Edison now started 
upon another scheme of duplication, mechanical in kind. 
He used a diaphragm, with recording point o1 one side and 
reproducing point?on the other side, without governing 
weight connected with the*points. This scheme also failed- 

The North American® Phonograph$Company, which at 
the time controled Mr. Edison’s patents and was the sole 
licensee for the United States of the graphophone patents, 
held out to its sub-companies=that an?additional source of 
profit to them would accrue from duplicating musical 
records fromYone phonograph’to another, and this experi. 
ment was attempted with varying success by the licensee 
companies. | 

The de mand ‘for records was increasing. The Grapho. 
phone Company“had done nothing and could do_nothing 
with its crude apparatus end its cylinders ;Tits machines had 
been returned by users as worthless, and new exploiters 
sprung up in different parts of the’country. Mr.{Douglass, 
above referred to, had a new tube’scheme, which we always 
called the “ vacuum scheme.”- He practically exhausted the 
air from tho eannecting tube between twolmachines, and 
attemptel to reproduce the record by the use of this inter 
mediate medium. The result was a loss of the over-tones 
as before, and no improvement in results. 

Mr. Frank Capps, connected with: the experimental 
department of the Dell Telephone Company, of Chicago, a 
man then unknown to the phonograph world, built, a little 
later than this, in 1893, a device, by; which the sound was 
transmitted mechanically from a recorded 'cylinder to a blank 
one on parallel mandrels. This finally proved the most suecess- 
ful method. This method consists of two parallel mandrels, 
revolving synchronously, one carrying the master and the 
other a blank cylinder. Between the’ two is the Edison 
apparatus for recording and reproducing. The success of 
his machine brougiut numerous imitators into the ficld, and 
duplicating machines sprang up with great rapidity. His 
process ‘remains today the most successful of any that is 
known. Mr. Capps became associated with the United 
States Phonograph Company, which was attracting the best 
talent in the art. 

There is another method of which phonograph record- 
makers have hopes. It is simple, and can undoubtedly be 
made efficient. I refer to two horns playing, one into the 
other, with proper adjustment of the diaphragm on the : 
reproducing machine. 
~x0f course no usable duplicate record could be made on 
the old paper and ozocerite blanks and the American 
Graphophone Company adopted the hard soap blank of , : 
Edison some time in the winter of 1894, | 
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UNITED STATES CIRCUIT COURT. 
¥ Disrricr or New JErsey. 
Aurrican GrarHorHone Company, 
Complainant, 
- v8. 
| In Equity. 
| Unirep States Poonocrarn Company, 
| ' etals., | 
| Defendants. } 
= | ; . ae ee ee : 
mi | ADDITIONAL AFFIDAVIT OF GEORGE E. : 
| TEWKSBURY. 
- : M 
| ; State or New Jensey, |... 
County or Essex, |°' . “° % 
— George E. Tewksbury, of lawful age, being duly sworn, ; 
deposes and says: 
I saw Mr. Edison on May 16th instant, and again on 


May 238d instant, and asked him for an affidavit in this ease. 
Mr. Edison replied that he was too busy to give an affidavit, 
and he believed that his English patent was conclusive, 
ws because it described the use of a wax or wax-like surface or 
blank, upon which a record of sound-waves was cut or 
engraved by the apparatus he deseribed. 





Subscribed and sworn to, before me, a 
Notary Public in the State and County 


we aforesaid,this we *day of May, 1399. . Be | 
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District of New Tersa:, 


| | AMHRIGAN GRaPINPAaTR Ic ANY 
- | Plaintiff 
I WN Big U0 tT vy 


| IMTIDED STATES PHOVOTRAPH CO vet el. , 
De Tendants. 
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| state of New Tersey) 
| ) ss; 
| County of Essex ) 
| | 
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SRHORGE BB. TEVKSRURY, being duly sworn 
av on his oath says: I have lately besn in- 
formned of tne suit hrouent hv the American Grannonhnone Tompuany 


in Chisago szainst Zanes and the “estern Phonograph Tommuny. 
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T have known them in the Phonorsranh business. Jones 2s 1 
understand is “ne nerson principally intsrested in the Business 


or the “sstern Prhonogranh Company. Tnat Company hesgan doing 





husiness shout LES6. It did a smaALL HuUsSinéSS in revords and 


W428 néver «estaened in the trade to have any financial standins. | 


tneir principal husiness was the ssle of records. They wer's 
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WILL known in the trade on A#ecount of Ur. “aleutt's former von- 
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small business 2nd never nad anv Tinancial strensth. Ths 
United States Phonograph Comnany has always been the largest | 
denlers in pnonosrephs and supplies outsids of the selling — 
companies of Mr. “dison and the 4merican Graphophone Sompuny. 
The company is strong financially and amply ahle to meet any 


demands again of -very kind. 
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UNITED STATES CIRCUIT COURT, 
' DISTRICT OF NEW JERSEY. 
Se x 
bad C] 
AMERICAN GRAPHOPHONE CO., : 
7 vs. ‘ IN EQUITY. 
> _ UNITED STATES PHONOGRAPH CO, et al. 
Som Se ee ome ee oe rm mw que on TE 
~ ii 
G SUPPLEMENTAL BRIEF FOR COMPLAINANT. 
i - 
| -Befendants have, at the last moment, served on us a 
| : = 
ey large number of voluminous affidavits resulting from the 8 see 
i dustry of many counsel, 
P i | 
w | The important question which aries in dealing with 
| So | the mass of these a?fidavit- is, what matters are open for 


consideration by the Court on tlis proceeding? 
, If the tactics to which defendants have resorted 
are allowed to prevail it would manifestly he impossible ever 
, to secure a preliminary injunction; for the a of 
| counsel can always multiply words to such an extent as to 
impose enormeus labor on the Court, and to raise more ques- 
, tions than the Court, within ordinary limits of human endur- 
ance, could possibly investifzate ani pass upon, 

The case presented by complainant is simple and 

i definite. The indisputable facts are such that, under the 
| settled rule of law, the question of validity of the patents 
is not open at this hearing except for the consideration ofa 


i 
! 
| yew defense; and if such new defense is presented it must, to 
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previous decisions holding the patents to be invalid were er- 


“4 


| 

| 
avail the aofendants, be such as, if presented in the previong 
adiudierted esses, would heyond reasonable doubt have led | 
the Court to a dif’erent conclusion. 

If the Court adopts and follows the rule of the de- 
cided cases on this point, a very simple case will be pre-e 
sented for deciston, If not, the door will he opened to al- 
most interminable discussion, «which hovever, will eventually 
lead to the conklusion that the presumptions in favor of tha 
validity of tie patent are sueli that complaintant's rights 
will be afgufied until final hearing. 

The question then is, have defendants set up a 


ney defense whict, clearly satisfies this Court that the 


roneous, 
The onlv ai’fteulty that attends the consideration 
of this question is tiat of searching through the mass of 


papers to detect tie presence of such new defense; and 1t may 


= a ec ee 


not bé amiss here to point out that, if defendants had any 
defense on Wuich reilance could be placed, tiey would not : 
have buried it in such a collection of mises] laeneous aici 
We may further remark, after diligently plodding through all 
| 
these papers, that tho only possitie eround of a denial of 
the motion would be that the labor of investisating the na- | 
ture, pertinence, and bearing of all these matters, is too | 
sreat to he assumed in advance of final ghearing, This, | 
however, instead of heing ground for denying the motion, 1s 


the beat possible reason for granting it; and if we are not 


\ 
i 
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. whose work in this art entitled him to dissute the orir¢rinali- 


eyoaativ pietaken in our view of? the manner in vhich these 
taeties will address themselves to the mind of the Court, 
defendant's counsel have pursued the surest road to davaaxtne 


thelr objact. 


: a 
THE PRESUMPTION OF VALIDITY OF THE PATENT IS SUCH 
SEAT NOTHING ADVERSE THUSETO PRESENTED SY DrFENDANTS IS EN- 


TITLED TQ COUSTDERATION IN ADVANCE OF Th E FINAL HEARTVG. 


This presumption is established (1) by the prior 
a ad : 
adjudications, one of then armainst a concern with which de- 


fendants were closely related, and in whose soodg they have 


heen dienline: (2) hy the aenilesecenee of the only person 


ty of the invention of Dell & Tainter, and whose work furnish- | 


‘ pesic on which, ti eir orlzrinalityv was ever disrut- 


ont 





ed, We refer, of course, to Mr. Fdfson, 


Raferring now to the expert affidavit of Mr. Vansize, 
F 


we find that it is alinoct wholly occupied with a statement of 


what appears in Sdison's prior J, S. and foreign patents, 


Inasmich as these were before Judece Crosscup in the Amet case 
and the Soswell case, ant before Judgee Wheeler in the Waleutt 
fs Leeda case, ti.ie Court will cartainly not now reconsider 
them; but will holc, as Judg@e Crosscup held in the recent 


Jones case, that "this case is, therevore, not open upon the 


question of valtiity of these claims" (Moving Papers, p.42). 


MR. Van Sise also refers in an Incidental way to a 


| French patent of one Cros, to a French publication "Le Rappel" 
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and to allered experironts of Lambrigot and Carbonel. These 
citations call for no comment bocause - | 
1. ‘hey have been in all the answers from the be- 
Mitning, aud are neither new nor of the sli¢htest importance: | 
oo. <Lhey are not before the Court. 
“+ Mr. Van Size does not base his opinion on them, 
but on the threadbare Edison defense. 


The affidavit, therefore, presents nothing to which 





the Court will devote 4& moment's comusidcration. 


Le 


In this same connection wre would briefly notice th 


- 
astound im; aml recszless also stotements of Waleutt and his 


- r 
vy awl 


= | counsel, Vest, (the former of whom, Tewksbury's partner is 


York), to the effect that the defense of license was the 


() 


only one presented to Judge Wheeler. These statements are 

reckless and astoundins because the record and brief for de- 
fendant in those cases snow that the Edison defense, embrac- 
ins the very vatents from which Van Size quotes, were before 
the Court, as well as the propositions that the first graph- 


| 
| 
| 
| 
| now under penalty for contempt of the Court's order in New 
| 
| 
| 
ophones were not successfully used, and trat the sound=re- | 


- cards now used are not made in “wax-like" materials. 


Eis 
, ANALYSIS OF DEFRLIVANTS' PAPERS SHOWS NO DEFENSE TO 
THIS Movion. 
Lacie 8. l 
~ 1 There seems to be, in some of the numerous affida- 


; vits, a suggestion that complainant should be denied relief 
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; On Cha sround. of Inches, inasruch as camplainant ruled for | 


this relief as soon as an adjudication was hed which present- 





66d ddenttiorlly the sase tofvingement, and in a ease where the | 


i 
| 
' 


last of the Jgfenses that uicht be anticipated was disposed 
oF, it 1s not seen thet thig suggestion of laches calls for 


‘Bore than a parsing notice, 


In fact there was no delay in brinsine this suit | 
, After knowleice (as Aistineuished trom sere suspicion) that | 
! 
ad ; id a il — - ‘ 
| defendants were sanutacturing duplicate sounlerecords, was 
i ; - 4 bg s! : 
| obtaingd by complainant. But f° there were iu feet undue 


delay in brintvins. sult, tt veulsA be nm? no econsequance, 


| Complainant has ean aLlige:s in pursuins infringers 


Sa i Serr 


i = a : | 
_ durine be woole ceriod of $1.2 allewed inlay, 


Tle autporities are uniforis in holding that these 
| facts justify snich sreater delay than that charrad avainst 


| complainant. 


MW 


—————— ea 


Van Hook v. Penileton, 24 Fed. Casas, 997. 
Horton ¥. Can Co., 57 F.. R. 996. 


Edison F. %, Co. v, Sawyer Man, Ca., 53 F. R. 597, | 
| Ta v. Mt. Morris Co,, 57 F. R. 644. e | 
Carter v, Wollschlaerer, 53 P. R. 573, : | 
Collimenon v, Hayes, & F. R, 912. | 
Rumford Cherieal Yorks v. Vice, 23. & A. 585. 3 
Telenlone Co, v. Teltuhone Co., 34 FF, R. BOS. | | 
| Green v, French, 16 0,0, 315, ! | 
In the last mentioned case (which. states the same | 


t i 
| 


(rule as applied in all tie others) Judte Nixon, quoting with 


‘approval from Van Hook v. Pendleton, said: 


— SS = 


"The owner of a patent was not to be charred with 
i acquiesence in an infringement because he withheld suits | 
durinzs the pendency of other suits to determine his 


rights under the patent’. 
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THE givEO? OF TUR PRIOR SUIT AGAINS?Y THESE DEPEND- 


ry 


AUPE. 


2h@ next matter tiat ealls for notice tsa the effect 
OL thu rior diseontinued cease arainst these defendanta. 
This wont is readily disposed of, That case was either om 
uljuiiontéon of ths prese:t cause of action, or it was not. 
if not, ££ Is without any aPfact. Wo need, therefore, o 
nO furtier than to point out tat tt was not an adjudication 


of 


Ov diytlivwn, mich less of the nrasent cause of action. The 
autl ori ties referral t2 on nAgea 12 and 146 of our printed 
\ brief GQlerast of the matter, 

46 an act, not onty is the prosent cause of at- 
tion based oy trefrincine operations ecoverire a period of aver 
& year gairser tint suit was dis-continued, but the present 
suit is for a totelly diferent kind of infringement. (Mov- 
ins papors, pp. 37 and 39) his is eonvirmed by the quota- 
tions ui6¢ im lh. thyye’s arrvidevie Pron oe racord in the 
former ease, shoving that the invelnganent there nannies deol 
Of Was the use® of MulsOnN PHONOsSrAphs and elanks nade hy the 
Hai S0N Phonosraph Yorks. AB WO Live shown (bv. AN) , this 
Poruer guif was pert of a Llitivation aeainst tie Edison Pho- 
1IOeYaD: Worics and i: the suit arainost the Latter, o decreas 

'suctainine the patents was entered. If, therefore, this 
prior suit has am pearing it makes in ravor of the comuplal- 


nang, 


The statements by fr. Tewkarury ond ‘ir. hayes to 


; / 


the effect that there was an “understandinr" that defendants 


\ were to be at liberty to infringe these patents by manufac- 
li 
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turirve: duplierte sound reeords that “understanding® on their 


port eould hardils amount to a license from complainant (who 


ceoptodniv Bad no suc: understanding and wziva the defendants 


the yPletite trey how alain. 


= 


“he n’eidavit of Mr, Tewksbury contains certain — 


staterents so erroneous that we havo deemed it proper to 


+ 


ir, Famoende ond Mr, Mauro, 


repiv by affidavits of 


op 
Ts PRIOR ADJUDICATIONS, 


“tr, Vrisaell, in a long affidavit, not character- 
ized by ontire sairness, assumes to revioy the prior litiga- 
tiou, the inpressfon satieread ?rem the whole affidavit being, 
that, in “&,. Driseoil's opinion, tie counsel enployet in 
these eases did rol defend as aply or an ef*ectually as they 
mist. AVG Ione 


their elientea, are not mattars for prevent Dryalr,. thourh 


we ure pound to say that “sr. Orisosll Is aot iuetified in his 
criticieme and cerclustons. In pvevilewirg the Aret case, 


c | 
w material matters; namely, that the 


we Answer as that of the vresent 





AMEWer Was 


pow set up (except, o?7 





dafandants, Ineluding ev 
course, the effect of tie prior suit): and that the Edison 
defense was introduced ani pressed, Mer, Driseoll goes so 
far as to say tiat the novelty of the sound record was as- 


sured "without a contest as to the fact*®, Judge drosscup, 


— — oe 
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0 a a SS 
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the chor “@ of infrincenant in the formar case arainst these 


| Whi 


however, in the 


Pavers) ssid that 


Case were iat stained hangn 


In the 


wil Judes drosscup said he had fully vrs 


laiter ense eeainst Jones (p. 41, 


Moving 


tie eonnination claims sued on in the Amet 
erounds that Jotically involved the 
Vallaity of the sournd-record as an article of manufacture", 


Socwell ease the Faison devense was osain presented 


sed on it 


62 to hear further areument thereon (m, 39), 


Mr, Driseoll eritiecises “tr, Mauro's statement that 


co Por ay to aie a 4 Ptv 1 
“p 

bed TA rigs fb | “= ym aay 

a8) a eh g SAD Pee + Bey) othy e 

SE aterant, Liv, MAUTO, 


1 charss of tnfrincenent 


PRiCtks SUG] AS toveréed 
Ther? WAS 76 Other 
Comics, ti.at. Gleios 7, & 


." ae 





need 


} Os 


was KA 


by @intme 


sherea in tir 


* 4 _ i .. = 
bimiys, as hic, Yrisc Gan 
roword in tat cine, or the 
Pat a i # 77 4 7 en ~~ 2. 
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nn nesouebtsTr 


May 27, 1598, 


Sn Shere care ned 


ndniasion was ver 


ek] “1 
weet 


wily 


‘ir, Mauro was i 


Ver, WAS 


i a f? eg Bel Sapa a hee / Wat. 


ly eonfined to elains 1 and 4 of Patent 


staken in this 
not mistaicen, he 
sed entirely upon the use of 
Land 4 of Petent 341,288. 


case, Complainants cone 


Pit SON Tooords wore .Adée on unlicensed 
‘ealji ive seeerkieain by mead ine the 
Sf Laerie Oa fo. hayes im this. 


tiiniy opesonta no matter o? de- 


7 


it is an 


arninst Lueds & Baldwin, and to 


TLE ONYe , 
/. > 7 ae 7 
sipely ted ‘ 


&ntiony Pollok, 
Philip Mauro, 
Ricl.ard N. Dyer. 
3, 0, Ednmonis, 
Ceuns el 


ror Conplninant. 


and declin- 


cf patent “6, 341,214 were in- 
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[IN THE UNITED STATES CIRCUIT COURT’ 
FOR THE DISTRICT OF NEW JERSEY 

| 


| 


AMERICAN GRAPHOPHONE COMPANY 
VS. In Equith 


UNITED STATES PHONOGRAPH COMPANY (On patent No 
and GEORGE E, TEWKSBURY 341,287). 


in accordance with the provisions of the Revised Statutes, and 


TESTIMONY ON BEHALF OF COMPLAINANT, taken de bene esse 


i consent of Counsel for Defendants ,before Reeve Lewis, 2 


Notary Public in and for the District of Columbia, at the 





| 
= 
| 
| 
| 


offices of Messrs Pollok & Mauro, No. 620 F Street, Wa-hington 





D. GC. beginning at wi 11.80 A. M. on June 24th, 1898 


Present: 


ie ee 


Philip Mauro, Esq. for Compla inant. 


| 
| 
| 
| 
| 
| 
| 


a letter from Mr. Howard W. Hayes, Counsel for Defendant, 
directing that Complainant's counsel proceed with direct | 
examination of the witnesses, reserving the right of | 
exception. 
| 
| 





Complainant*s counsel states that he is in receipt of 


Compl ainant*s Counsel offers in evidence a copy of the 
ispec ification and drawings of Letters patent No. 341287, 
dated May 4th,1886, to be marked "Complainant's Exhibit patent 





|INo. 341,287 in Suit". | | ; : 





. 1 2 | Raymond F. Wile 
\ Research Library ¢ 


| AND THER EUPON, SHELTON T. CAMERON, a witness produced on 


behalf of Complainant, being first duly sworn and cautioned 


i 
| 


sys, in answer to interrogatories propounded by Mr. Mauro, 


to tell the whole truth and nothing -but the truth, deposes and 


as follows: 

Q 1. Are you the same Shelton T. Cameron who testified an | 
| 

a . 

jin a suit between the same parties on patents Nos. 341,214 and 


84) ,288? 





A. I am 


Q. 2 Have you read U. S. Letters patent No. 341,287 in 


| Stand the construction the construction and operation of the 


mechanism therein shown, described and claimed? 


jsuit granted May 4th, 1886, to S. Tainter, and do you under- | 
| 
i 
A. I have read the patent referred to ami understand the same | 





| 
| 
Q 3. Please state what inventions and improvements you | 
find described in said patent, more especially with reference | 
| 


Ito the subject matter of claims 4, 14, 15 and 16? 


A. The subject matter of the patent relates generally to 
the art of recording and reproducing sounds by means of | 
|records in solid substances. There are several improvemants 
described in the patent and defined in the claims thereof, me 
the claims concerning which your question inquires relate to | 
a method of and apparatus for obtaining in a solid substance 
| duplicate sound records from other sound records previously 
formed in a suitable recording tablet. The re cords to be | 
copied may be obtained in any knovm ma ner it being only neces 


sary that such records be formad in a tablet composed of me- 
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‘terial suitable +o coact with the othere elements of the 


i 
! 


mechanism or portions of the apparatus. The preferred meth- 
z of forming the original sound record is that described in 
| 

i Us 5. Patent number 341,214, to Bell & Tainter, and consists 


briefly stated, in cutting or engraving a record in a tablet 


| 
f 





or solid material, such as wax or wax-like camposition by | 


|means of a cutting or graving style attached to a diaphragn 


—_ 
| Which 18 caused to vibrate by sound waves impinging thereon. 


|The Original record having been formed the patent describes 
| = 
|the method of obtaining a copy, (technically know in the art | 





SS ee 


as a “duplicate record") which consists in causing the record 
to be copied to impress movements corresponding to sound waves 
upon a cutting tool and thereby engraving or cutting out a sim 


ilar récord in a suitable tablet. 


A convenient and novel apparatus for carrying out this 
method is described in the pate nt and is illustrated in Figs. 
1, 2 and 3 thereof. In the particular instance illustrated 44 

| the apparatus is shovm in the act of cutting or engraving a 
"duplicate record" in or on an iron or other metallic tablet; 
| but owing to the hardness of this tablet it is not practica- | 
| ble to cut the record directly in the tablet by means of a cut 
ting style vibrated by the action of the voice, as described | 
in the patent to Beli and Tainter above referred to. Accord- 
ingiy the record is first formed in a tablet composed of mer 


terial softer than iron, such as wax or a wax like composi- 





tion. An electrotype of this record is then taken by known 


oe 


| methods, which electrotype is provided with a suitable back- 


ing and mounted on a disk of metal which givesit rigidity. 


er 


This electrotype is shown in Figs. 1, 2 and 3 at 200, 
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| : eee 
3 | 
jvith the metal disk 201 as a backing and the whole mounted on 

l shaft 205 provided with suitable gearing 202 and a crank 207 


| 


| 
thereby the shaft and disk may be revolved. On the opposite 


WET RT 


i | | 

lend of the shaft 205 and mounted to tum therewith is the 
| 

jiron tablet 204 in which the duplicate record is to be formed. 
‘me stereotype record is in the form of a spiral ridge these 


Wl — ' 
ges being shown very clearly in Fig. 3, and similanspiral 





ridges are shoyn formed in the tablet 204. Mounted on a slide 





1210 is a follover 218 with the ends resting so as to rub aga 
against the stereotype record; and also mounted in the slide,| 


and in alignment with the follower 213 is a cutting tool 211 





jmounted in guides 212 so that it can be moved toward and away 


from the tablet 204. It is moved towards the tablet by the 





|electrotype 200 which rubs against the end of the follower - ; 
SUT ow wis peed 34+0—+4Re—ax eo 9Ao-8+—4AO—++¢-1LL liter. 
d—+he—imner—or—richthand—end_of-the—Lollower-213. A screw 


214 is capped into the enlarged end of the follower and the 
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inner or right hand end of the cutting tool rests against the 


= Stee 
oF my 


—= 
é -. 


jend of this screw. A spiral compressing spring 215 is inter 
posed betwee a collar 216 on the cutting tool and lef thand 
iguide 212 and tends to press the cutting tool against the 


ijscrew 214 and consequently holds the follower 213 in contact ' 
with the electrotype. By turning the screw 214 the position 

of the cutting tool with relation to its tablet can be ad-~ | 
justed so that it my cut to any required depth. The slide | 
1210 is engaged by thescrew 217, which revolves ina bearing | 
in the frame 206, so constructed as to prevent endwise motion 
|of the screw. The screw is tapped through an ear 218 on the 

3 a | 
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Slide and is connected with a shaft 205 by suitable gearing. | 


‘The result of this construction that at each revolution of the 


| aoe 


| 





| 





\disks 200 and 204 the slide is drawn forward a distances equal 
to the pitch of the spiral ridges on the electrotype and iron | 
ldisk. The action of the device is as follows: The record | 





m and the blank tablet 204 be ing placedin position on the 


ithe record on the electrotype 200 by means of the spring 213, 


machine and the parts suitably adjusted, the crank 207 is re-« 





volved and the rubbing style 213 being held in contact with 


imparts to the cutting tool 211 movements corresponding to th 





| recorded sound waves, thereby causing the cutting or engraving 
tool 211 to cut or engrave in the surface of the tablet 204 
undulations or sinuosities similar to those in the record 200 | 


|} and which constitute the sound record to be copied. 





Though in the particular exemplification of the method 
‘described in the patent and apparatus shown in Figs. l, 2 wal | 
| 8 the duplicate record is formed in metal, I do not understand 
| that either the method or the apparatus is limited to the Le 
| employment of such metallic tablet. In fact I find it state | 
jin lines 78 = 84, page 3 of the specification that: 

“the means for transferring from one tablet to another 

by means of a cutting tool, although designed expressly | 
for the production of engraved iron records, are believed 


to possess novelty ibrespective of the nature of the 
material used." 


66) ees a ee ee =e 


I also note that while in the patent the method of 


« 
« 
t 
| 
i 


foming and using stereotyped records to impress movements 


on the cutting tool is specifically described, it is merely x 





| 
en illustration showing one specific means of carrying out ial 
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road idea of the invention which clearly contemplates the 

use of a record formed in any material possessing sufficient | 


strength to withstand the pressure to which it would be sub-~ | 


plicate were to be formed ina soft material, as wax, the or-. 


jected in cutting duplicates. In cutting a duplicate record | 
in iron it is necessary that the master should possess great 


strength in order to acttate the cutting tool, but if the du- 











iginal wax record could be employed to impress the movements 


upon the cutting style, or a copy of such original wax record 





could be used as the mster. This clearly appears from the 
wording of claims 2 and 8. Claim 2 says “cutting the record 
in soft material=- such as wax - and then producing from such 


-— 


originala copy"; and claim 3 says “preparing a record ina 








isofter material and then causing said record, or a copy of 


the same, to impress movements corresponding to sound vibra- 


— 
ee ee C$ + 





| tions upon a cutting tool". It is thus apparent that the 





invention included broadly, causing the record which is to be 


sound waves upon a cutting tool, without regard to the char= 





copied to impress movements corresponding to the recorded 

| 
lacter of the material in which the record is formed, provided 
only, that it is capable of being used as stated. 
It is also apparent that the inventiongs includes broadly thé« 
employment of a cutting tool so actuated to cut a duplicate r 
record in the surface of a suitable blank tablet without re- | 
gard to the character of the mterial forming the blak tablet 
provided only that it is capable of being properly cut by the 
cutting or graving tool when actuated by the mster record, 
that is, if the record 200, Figs. 1 and 2, were cut in a wax | 


Gn 
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or wax=like surface and the tablet 204 were composed of wax or 
a waxelike composi tion“é the parts operated so that tke 
re cord in the tablet 200 impressed movements on the cutting 


styl 211, whereby it was caused to engrave or to cut out in | 


tablet 204 a record similar to that in the record 200, the 








exact method described in the specification and defined in 


claims 4 and 16 of the patent would be employed. 





The record tablet shown in this patent and the tablet 


| 
| 


jupon which the duplicate record is to be cut are each shown 





in the form of a flat disk, but as was explained in patent No. 
341,214 the form of the tablet is immaterial. It might be 
land in practice is in the form of a cylinder rather than a 


Wict dish, 


Recess for Lunch. 








The claims inquired about in your question are as follows; 


"4. The method of copying sound records by causing the 
record which is to be copied to impress movements cor- 
responding to the recorded sound waves upon a cutting 
tool and thereby engraving or cutting out a similar 

ree record in the surface of a suitable tablet, substantially 
as described. | 


14. The combination with a tablet having a record formed 

therein and a tablet for receiving a record, of a og i 
er having a fine though blunt edge for rubbing over the | 
record, a non-totating cutter movable with said follower 

for engraving a record in the send tablet, and mechanism for | 
revolying said tablets and causing the follower to follow 
the record and the cutter to trace a spiral line upon the 
second tablet, substantially as described. | 


ee ee ee er aS — 


at 
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| 15. The combination with the two tablets and the operat.— 
ing mechanism, of the follower having a fine thoughblunt 

edge for rubbing over the record, the spring for holding 

it against the record, the non-rotatory cutter and the 

| adjustable connection betwem the follower and the cutter | 


| to enable the depth of the cut to be rezulated, substan- 
tially as described. 

| 16, The method of preparing sound records, esonsisting a 
first cutting the record in a soft material = such as | 

wax by the action of sound waves upon a vibratory cutting | 

style and thence ausing said wax record or a copy of the 

same to impress corresponding vibrational movements upon 


a graver or cutting tool in contact with a record tablet, 
substantially as described." | | 








In copying a record according to the method defined in 
laim 4 it is only neceasary that the original record should 
be caused in any way to impress movements corresponding to the 


recorded sound waves upon the graving or cutting tool with 









sufficient energy to cause said tool to cut or engrave a du-= 


ylicate record in a suitable blank tablet. It matters not 


| 


hor the record copied was formed, nor what may be the charac- 





er of the mterial in which it was formed provided only that 


the necessary movements upon the cutting tool. The method is 


it has the capacity to be employed in any way so as to ress 





olly independent of the particular apparatus shown in the 


tent. The same is true of claim 16, which however, differs — 





\from claim 4 in that it directs that the original record is to 
"cut in a soft material such as wax". It further mentions 
specifically what is inferentially included in claim 4, viz: 

that the cutting tool is to be in contac6é with the recording . 


| tablet. 
Claims 14 and 15 relate to the apparatus. Referring to 





claim 14 it calls for ‘two tablets, one with a record thereon, 


be. 
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le the other a blank without regard to the character Of the 
apne forming the body of either the record or the blank, 


P follower rubbing over the record — non=rotating cutter 


movable with said follower for engraving the record in the | 
il | 


| | 
jsecond tablet; it also calls for mechanism for revolving said 








tablet which consists mechanism in the apparatus showm of the 
|shaft bearing the tablets and the crank and gearing for ope- 
rating the sane. It further calls for mechanism for causing 
‘the follower to follow the record, and the cutter to trace a 
| spiral line upon the second tablet, This refers to the slide 
bearing the follower and the cutter and the sorew gearing wity 
| the driving shaft whereby the follower and the cutter together 
| with the slide are mover at each revolution of the disk to= 
wards the centre of the disk and through a distance eqiel to 


the pitch of the spiral forming the record. 


es re : > 
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Claim 15 differs from claim 14 in that it speciffically | 
| 


calls for a spring for holding the follower against the record 
which is the spring 215 of Fig.2,and an adjustable connection 
| 


~betwem the follower and cutter to enable the depth of the 


| cut to be regulated, such adjustable connection being found © 
in the screw 214 tapped into-the end of the follower and bear- 

ing against the cutter. The mechanism for revolting the tab 
lot and causing the follower to follow the record are of esur 


course inferentially included as elements of this claim. 


04. I hand you a drawing marked "Complainant"s Exhibit 
Diagram Defendants" Duplicating Apparatus". Please exemine © 


the Same and state if you find therein arparatus defined in : 
| 
claims 14 and 15 of the patent in suit, am also state whe th- 
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d, in ssratiteibiatien. the methods acti in claims 4 


onl 
1d 16 of the patent in suit? 





A. From my knowledge of such structures and fromthe | 
| 
‘skis aaeee found at the right of said drawing and entitled 


+ Womerical Index", I understand this diagram to illustrate an 


pparatus whereby a sound record contained in one cylindrical | 










tables may be transferred to a second blank cylindrical tablet 
I understand the apparatus to be driven by a motor con- | | 
ained in a box or casing 1 which motor is controlled in its | 
movements by a governor 5 and is connected by suitable belting 
Lo two pulleys on shafts passing through mandrels 3 and 4, 
whereby the mandrels will be simultaneously revolved. 

I understand that the cylindrical tablet having a record 
formed thereon is placed on one of the mandrels, a blank tab- 


| 


let placed upon the other mandrel; that a blunt tS ut 













| 
such as is known in the art as "Edison"s Sapphire Reproducing 
all® is ceused to travel in the groove of the record and is | 
onnected by "means of a system of levers with a cutting style | 
aving its point#imbedded in the surface of the blank tablet, 


and that such rubbing style and cutting style are supported 





gn a carriage capable of sliding longitudinally of the tablet. | 
also understand that a half-nut 7, such as is commonly em- 


loyed on graphophones for advancing the carriage bearing the | 





recording or reproducing style, as the case my be, is attach- 
d by a suitable connection to a carriage supporting the re~ 
sroducing ball and cutting style, said half nut engaging the 
rew thread cut upon the shaft passing through one of the 
~10> 
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| 
mandrels, According to the numerical index accompanying the 
arewing the part numbered 11 is the eutting style and the part. 


oe 10 is the reproducing or rubbing style. I concsive 


Ito be the cutting style, and the part numbered 11 to be the 


| 
| 
| 
: 





this to be a clerical error, believing the part numbered 10 










reproducing ball or style. 

Supported on the carriage is a diaphragm ina frame le 
which diaphragm is connected by what is denoted as silk 
thread to the lever supporting the style 11, while the lever 
upporting the style 10 is connected, apparently by a pivotal 
omection to an arm resting upon one side of the carriage 

= having,apparently, an adjusting screw operating connection 
erewith. As I understand the operation of the device, it 

is as follows: When the record is placed upon one mandrel 
land the. blank tablet upon the other with the reproducing and 


= styles in position thereon and the motor set in opera- 





tion, the record and blank tablet will be caused to revolve 
fen the rubbing style which is held in contact with the un- 


style, thereby impressing it upon said style movements cor+ 







ulations and sinuosities constituting the record will trans- 


it movement through the levers connecting it with the cutting 


responding to the recorded sound waves, causing said style to¢ 
lengrave or cut a similar record in the surface of the blank 


[tablet This is the exact method defined by claim 4 of the 





patent in suit. And if the tablet in which the original rece 


ord is cut is similar in character to that in which the record) 





is cut in Complainant*s Exhibit Defendant’s duplicate record 
(thus supplying a record cut in comparatively soft material, 
such as wax,) the entire operation of the apparatus will in- | 
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folve the performance of the method defined in claim 16 of 





é patent in suit. Referring more particularly to claim 14 | 


jof the patent in suit, and reading the same in connection with 





ie apparatus shown in the Biagram Defendant*s Duplicating 









€ 4 ftiied Gf. ~ (tot Saag 


S hen 
Apparatus, (when operated - copy a record from one tablet aes 
a second blank tablet,) a tablet having a record formed t 
therein, a blank tablet for receiving the record, these being 











respectively the record and the tablet on the two mandrels; 
I find a follow er having a fine though blunt edge for rubbing 
over the record, the same being the reproducing ball, I find 
a non-rotating kaki cutter movable with said follower for en- 
|graving the record in the second tablet, the same being found 
| in the sapphire cutting stylus, I find mechanism for revolvin 
said tablet, the same being the motor and the connections be- 
tween the motor and the shafts of the two mandre&s, I find 
;mechanism for causing the follower to follow the record and tk 
/the cutter to trace a spiral line upon the second tablet, the 
same being the carriage and the screw with the nut engaging | 
the same and attached to the carriage; in short I find every 
single element named in claim 14, all of them combined and 
operating exactly as denanded by the terms of said claim. 
Referring to claim 15 and assuming, as before, that the two 
mandrels are operating in connection with a record and a blan 
tablet, I find the tablets and the operating mechanism, the 
folldwer and a non-rotary cutter, as explained in cormection 
with claim 14. I find the diaphragm contained in frame 12 
and the thread 18 connecting it to the lever of the follower 
or rubbing style, a spring for holding it, the follwer, 

me 
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against the record; and I find in tle lever with the adjust- | 









jing screw an adjustable connection between the follower and 


: 

| 

ithe cutter to enable the depth ) of the cut to be “ 
: | 


lated .« In shott I find every element demanded by claim 15, 





all of the elements co-operating in exact accordance with the | 
ldemands of said claim. 
I would state that I am familiar with duplicating appar | 
tus employed by complainant, constructed in substantial ac- 
ordance with the requirements of claim 14 and 15 and with the 
operation of the same, and that I recognize in the apparatus 
Bhowm in the Diagram Defendant's Duplicating Apparatus the 
fame general structure, differing therefrom in matters of mi- 
Inor details only. In each are found two mandrels simultaneous | 
ly revolving, ,one bearing the master record and the other a 


blark tablet upon which a duplicate is to be cut. Each is 





provided with a motor for simultaneously revolving the mandre] 





pach has a rubbing style for following the record and a’cut- 





ing style for cutting a duplicate record in the blank with 
lever connections between the two; each has means for adjust- 
ling the leverage so as to regulate the action of the cutting 
style and each is provided with means for holding the rubbing 
style in contact with the record; and each is made with 


means for compelling the follower to follow the record and the 





sutting style to cut a spiral line on the surface of the blank) 
tablet. Each embodies the terms of claim 14 and 15 of the 


pate nt in suit and when in operation each performs the method 





defined in claims 14 and 16 of said patent. 
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June 25th, 1898 


Met pursuant to agreement, 





Present: 
Philip Mauro,Esa. for Complainant, 
Howard W. Hayes, Esq. for Defeniants, 


Cross examination of Mr. Cameron 


by Mr. Hayes. 





Xq 5. How long have vou been personally familiar wit 


the various talking mchines and their operation? 


A. My first interest in connection with talking machine 





|was I think in 1878, when exhibitions were given on the Edison 
| phonograph, and I remember it was a subject of much fun and 


ridicule among the boys at school which I was attending by rea- | 





son of the peculiar nasal Quality of such words as were re~« 








' 
i 
I 
! 
produced, while at the same time it excited no inconsiderable ; 
ol entirea cf 
amount, among us by reason of the fact that certain words spok+ | 





‘en into it were reppoduced so as to be understood. 
j My more intimate knowledge of talking machines dates ain to 
the time when such machines began to be introduced through th 


| agencies of various talking machine canpanies, such as the 





| Columbia Phonograph Company, when I became very much interest~ 
ed in the subject. For the past two years I have given the 
jsubject of talking machines, especially as the same appear in 
practical form upon the market, some considerable attention. 
XQ 6= # Are you familiar with the experiments made by | 


|Bell and Tainter and with the various machines constructed by 





| them in relation to talking machinery? | 
: Raymong R. 
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Cross examination closed, | 





Counsel for complainant offers in evidence uncertified 


copy of assignment from Sumer Tainter to the Volta Graphop 





Pe | | 
phone Company, dated March 29th,1887, to be marked "Complain-— 


ant"s Exhibit Assignment No. 1", 


And copy of an assignment dated January 24th,1893, by 


' 


pany, to be marked "“Complainant'sExhibit Assignment No. 2", 





And it is stipulated and agreed between counsel that said 


|copies, subject tomcorrection of any errors,.that may be found 
‘therein, may be received in evidence with the same force and 
effect as if the originals were produced with due proof of _ 
ecution and delivery: 


Complainant's Counsel agrees to produce for the inspection of 


proofs herein, upon reasonable notice, the originals of said 


assignments. 


Complainant's counsel alsu «ffcis in evidence the sound 
‘record referred to in the testimony of the witness Cameron 

to be marked “Complainant's Exhibit Defendants* Duplicate 
Sound Record, and it is stipulated and agreed that said exhib 


| 
Defendants* counsel at any time before the closing of the 
| 
it correctly represents the duplicate sound records manufac~ | 
tured by Defendants prior to the filing of the bill of Com- 
plaint herein. 

Complainant*s Counsel also offers in evidence an original 


~}5s. 


ithe Volta Graphophone Company to the American Graphophone Com- 
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sound record to be marked "Complainant's Exhibit Defendants 


jOriginal Sound Record"; also the diagram referred to in 


. testimony of Mr. Cameron to be marked "Complainant's Ex- 
\ 
hibit Diagram Defendants’ Duplicating Apparatus". 


| And it is further stipulated and agreed for the purpose 





lof evidence herein that the said duplicate is a copy of the 


| 











of an apparatus substantially like that represented by Com- 
iplainant’s Exhibit Diagram. 


jin question is and has been the property of the defendant the 





nited States Phonograph Company, and the said original and 
uplicate records were mde by its employees and this stipu- 
jiation is not to be taken as an admission that the defendants 
prongs KE. Tewksbury, is connected with the United States Pho- 
pet Company in such a way as to mke him responsible for 
i 


ts acts,so far as this suit is concerned, 


= 


It. is further stipulated and agreed that uncertified of- 


a 







ficial copies of U. S. Letters patent and blue book copies of 
British patents may be used by both sides with the same force 


and effect as certified copies. 


lant and the Exhibits introduced in the testimony in the case 
between the same parties on patents Nos. 341,214 and 341,288, 


e made a part of the testimony on this case, 


Prima Facie proofs closed. 


~16- 


imony of the witnesses that have been examined for Complain- 


| 


It is further stipulated and agreed that the direct tes~ | 


| 
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said original record and was made from said original by means | — 


| 
| 


Def mdants* counsel states that the duplicating apparatus. 





